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UNIT-I CONCEPT
1. ARBITRATION : MEANING SCOPE AND TYPES

ARBITRATION

Arbitration is the process of bringing a business dispute before a-disinterested third party for
resolution. The third party, an arbitrator, hears the evidence brough

by both sides and makes a decision. Sometimes that decision j ;

matter is to bring it before an arbitrator. Arbitration is a fo

ot e:@e'

hoth partles

nise. A wise arbitrator wi
¢ for compromise in the awards. me of issuing decision, the arbitrator
ecision must be based upon some sound

on the parties and its different approach and spirit. The main objectives of arbitration is
adjudication and so there is no place for compromise in awards though the parties are long as
it brings about an agreement between the contending parties, an arbitrator enforces his own
point of view on the contending parties and the opinions of the disputants are not given any
predominance. Moreover, arbitration produce justice and fair approach to a dispute. So, it is
more judicial in character than conciliation.

Difference between Arbitration and mediation is that arbitration is a judicial process, but
mediation has a legislative tint. The award of the arbitrator rests on equity and justice. There is
no chance of compromise in arbitration but, in case of mediation compromise is the main
essence. The award of arbitration is mandatory but in case of mediation, it is not so. Arbitration
may sometime terminate the dispute, Which is not happened in mediator. Arbitration is best
suited to settlement of contractual rights, but mediation is suited to the adjustment of disputes.
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The Arbitration and Conciliation Act, 1996 is the prime legislation relating to domestic arbitration,
international commercial arbitration and enforcement of foreign arbitral awards and also to define the
law relating to conciliation and for matters connected therewith or incidental thereto. It repealed the
three statutory provisions for arbitration:- (i) the Arbitration Act, 1940; (ii) the Arbitration
(Protocol and Convention) Act, 1937; and (iii)the Foreign Awards (Recognition and
Enforcement) Act, 1961.
TYPES OF ARBITRATION :

TYPES OF @

ARBITRATION

N

/
VOLUNTARY COMPULSORY

DOMESTIC FOREIGN Q

N )
In case of voluntary arbi ntending parties unable to
erjce by themselves or w : diator or conciliator, agree to
submit & i : by an impartial authority, where

they are read g . Imcase of voluntary arbitration before
i and do themselves refer voluntarily the

compulsion. The award may be favorable or unfavorable.
(iv) Voluntary arbitration may be specially needed for disputes arising under agreements.

Compulsory Arbitration : In case of compulsory arbitration parties are required to arbitrate
without any willingness on their part. If one of the parties thinks aggrieved by an act of the
other, then that particular party can apply to the appropriate govt. to refer the dispute to
adjudication machinery. This type of dispute is called as compulsory arbitration. In case of the
following condition, the parties under compulsory arbitration are forced to arbitration by the
state-

(i) If the parties fail to arrive at a settlement by voluntary method.

(ii) If there is a national emergency which requires that wheels of production should not be
obstructed by frequent work-stoppages.

(iii) Of the country is passing through grave economic crisis.

(iv) If there is a grave public dissatisfaction with the existing industrial relations.
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(v) If Industries of Strategic importance are involved.

(vi) If the parties are ill balanced, where the unions are weak ill-organised and powerless and
the means of production are in the hands of the capitalists.

(vii) If the public interest and the working conditions are desired to be safeguarded and
regulated by the state.

Domestic Arbitration is defined as an alternative dispute resolution mechanism in which the parties
get their disputes settled through the intervention of a third person and without having recourse to
the court of law. It is a mode in which the dispute is referred to a nominated person who decides the
issue in a quasi-judicial manner after hearing both sides. Generally, disputing parties refer their
case to an arbitral tribunal and the decision arrived at by the tribuna 1@n

Whlle the term FOREIGN ARBITRATION / 'internationa 1

agreement to submit
thereln or not. Arb1

d of signatures of the parties. In the written agreement,
¢ minimum. The main purpose of the written arbitration
the parties agreed to the settlement of disputes by arbitration.

2) Present or Future\Dispute : Without the existence of dispute, the arbitration is meaningless.
Arbitration pre-supposes the existence or the possible existence of a dispute. In this
connection, dispute implies assertion of a right by one party and denial of that right by the
other party.

3) Essential of a valid contract : To be a valid arbitration agreement, it should fulfil the all
essential elements of a valid contract. Such as : offer and acceptance, face consent, legal
relationship, complaint to control, lawful consideration, lawful object, not declared without
vatic contract, arbitration clause is not binding.

3. WHO CAN ENTER INTO ARBITRATION AGREEMENT ?

e Every person (including a foreigner) who is competent to contract can enter into an arbitration
agreement. He must have attained the age of majority according to the law to which he is
subject and must be of sound mind and must not be disqualified from contracting by the law by
which he is governed.
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In the case of a partnership, a partner may enter into an arbitration agreement on behalf of the
partnership, only if he is so authorised in writing by the other partners or in the partnership
agreement itself.

The Directors or other officers of a company can enter into an arbitration agreement on behalf
of the company, subject to the restrictions, if any, contained in the Memorandum of Association
or Articles of Association of the Company.

Central and State Governments can enter into such agreement, subject to fulfillment of
Constitutional requirements.

Public undertakings can enter into an arbitration agreement like any private party. Such
agreement can be with private parties within the country or-with foreign parties or foreign
States and State agencies.

4. VALIDITY
“Agreement in writing” and the formal validity of arb

g hey are to be recognised. Article
reign Arbitral Awards, 1958 (“the New

York Convention”), Article 7 of the orj / odel Law on International Commercial
Arbitration (1985) before it wa ended 1 ( and Section 7 of
India’s Arbitration and Conciliat

ien Act and Articles 3
u‘h hich the partles

requiring

easily.

The recent

an arbitration agreement be in writing according to
agreement is in writing can only be proved as specified

Written Written
agreement agreement not

required required

- New York 2006
Convention UNCITRAL

Model Law
- 1985

UNCITRAL - Swedisn
Model Law Arbitration Act

- Sections 7 and Norwegian

44 of India's Arbitration Act
Arbitration Act

2013 Bombay
High Court
decision



http://blog.mylaw.net/wp-content/uploads/2013/12/Written_arbitration_agreement_validityjpg.jpg
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Consider Part II of the Indian Act, which gives effect to India’s obligations under the New York
Convention. Section 44 of the Indian Act defines a “foreign award” as an award made in a New York
Convention signatory state (and notified by the Central Government as fulfilling the reciprocity
requirement), and made pursuant to an agreement in writing. Every other provision in Part II,
including an Indian court’s obligation to refer stay proceedings brought in breach of foreign-seated
arbitration agreements (Section 45), its obligation to recognise a foreign award as final and binding
(Section 46), and its obligation to enforce and execute the award (Sections 47 to 49), is contingent on
the award being a “foreign award” under Section 44, that is, made pursuant to an agreement in writing.
So, would an award made pursuant to an oral agreement in say Sweden (a country notified by the
Central Government), be a “foreign award” under Section 447 Can it be-enforced in India? How would
it satisfy Section 47’s evidentiary requirement of producing the ¢

enforcement?

Chances are, an Indian court will not enforce such ar
scheme of Part II and the New York Convention. Th

There is an inherent discrepancy in the New Yor

the 2006 UNCITRAL Model Law that states Jike X

However this is resolved at the ionala 2

Always ensure that your arbitra 3 m s valid under the law of the seat, hg}a
the arbitration agreement (whic lld~always be specified), as Well as—the
enforcement. Otherwise, th i i

your agreement and award. 2

t appears that an
he parties itself constitutes an

5. REFERENCE TO ARBITRATION
Rules for Arbitration / Reference

that arbitration clause part ofthe sontract.

SECTION-45 Power of judicial authority to refer parties to arbitration. —Notwithstanding anything
contained in Part I or in the Code of Civil Procedure, 1908 (5 of 1908), a judicial authority, when seized
of an action in a matter in respect of which the parties have made an agreement referred to in section
44, shall, at the request of one of the parties or any person claiming through or under him, refer the
parties to arbitration, unless it finds that the said agreement is null and void, inoperative or incapable
of being performed.

Rules to the Contrary
1. These rules are rules to the contrary and supersede the applicable rules of Arbitration or
Reference in the province or territory where the Arbitration or Reference is being conducted.
2. Arbitrator/Referee-A Reference or Arbitration will be heard by one Arbitrator or Referee
appointed from the roster of Arbitrators and Referees, as established by the Court having
jurisdiction in the Class Action in which the claimant is a Class Member.
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3.

Nature of Review-An Arbitration or Reference shall be a review of the Administrator's
decision utilizing the simplest, least expensive and most expeditious procedure for the
Arbitration or Reference.
In meeting this objective, the Arbitrator/Referee may conduct the Arbitration or Reference in
whatever manner he or she considers appropriate, provided that the parties are treated with
equality and each party is given a fair opportunity to present his, her or its case.
Representation-The Claimant may act in person on an Arbitration/Reference or through a
representative; in which case, the representative shall notify the Administrator and
Arbitrator/Referee in writing providing the written consent of the Claimant.
ence, the Claimant shall file a

Request for Review by an Arbitrator/Referee in the prescribé fe
The Administrator shall forward to a Referee or Arbitra 3 e’edse may be, in the Province
or Territory where the claimant resides or is dee ide Claimant and to the Fund
Counsel the following:

a. acopy of the Claim and the Reques Review by-anArbitrator/Referee;

b. aterial in support of the submissions and

c. acopy of the Administr
d. such other info& i

request.
The Administrator
Chair and/or Vice

e to forward any
air of the Roster of

. The Chair and/or Vice-Chai
or Referee to take carriage

. Mode of Hearing-Within: five (5) days of the receipt of the Request for Review by an

Arbitrator/Referee, ‘any supplementary submissions by the Claimant and the Claimant's file
from the Administrator or reply submissions from Fund Counsel, the Arbitrator/Referee shall
verify with the parties if:

a. anoral hearing is necessary; or

b. further written submissions are necessary.

. Notwithstanding the Arbitrator/Referee's discretion in paragraph 13, an oral hearing will be

required where the Claimant or Fund Counsel wishes to adduce oral evidence.

.If no further written submissions are provided and no oral hearing is required, the

Arbitrator/Referee shall notify the parties that he/she will proceed on the basis of the Request
for Review by an Arbitrator/Referee, the Claimant's file, the Claimant's supplementary
submissions, if any, and any reply submissions.

. Within thirty (30) days following notification by the parties that no further written

submissions or oral hearings will be necessary, the Arbitrator/Referee shall release his/her
Reasons for Decision.
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17. Further Written Submissions-If further written submissions are required, the
Arbitrator/Referee shall notify the Claimant and Fund Counsel of the issues to be addressed in
the written submissions and the time limits for the receipt of such submissions, including any
submissions in reply.

. Within thirty (30) days following the receipt of the final submissions, the Arbitrator/Referee
shall release his/her Reasons for Decision.
. Oral Hearing-If an oral hearing is requested by one or more of the parties because the
requesting party wishes to adduce oral evidence, the Arbitrator/Referee shall:
a. determine the time, date and location of the hearing and give all parties fifteen (15)
days prior written notice of such time, date and locatign;
b. give directions as to the issues to be addressed at the
c. ifnecessary, give directions as to the issues whj

the contrary:
a. any documentation, in

documentation, d elie al b@prduced to the
Administrator an I3 ef 3 i e Arbitration

1 request by the
amination of the

. Reasons for Dec
and conclusions
Referees may rely
Reasons for Decisions.
. The Arbitrator/Referee may extend the time for the release of the Reasons for Decision if
he/she considers such an extension is justified.

6. INTERIM MEASURES BY COURT

Section 9. Interim measures, etc. by Court.—A party may, before or during arbitral proceedings or at
any time after the making of the arbitral award but before it is enforced in accordance with section 36,
apply to a court—

(i) for the appointment of a guardian for a minor or a person of unsound mind for the purposes of
arbitral proceedings; or

(i) for an interim measure of protection in respect of any of the following matters, namely:—

(a) the preservation, interim custody or sale of any goods which are the subject-matter of the
arbitration agreement;

(b) securing the amount in dispute in the arbitration;
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(c) the detention, preservation or inspection of any property or thing which is the subject-matter of
the dispute in arbitration, or as to which any question may arise therein and authorising for any of the
aforesaid purposes any person to enter upon any land or building in the possession of any party, or
authorising any samples to be taken or any observation to be made, or experiment to be tried, which
may be necessary or expedient for the purpose of obtaining full information or evidence;

(d) interim injunction or the appointment of a receiver;

(e) such other interim measure of protection as may appear to the court to be just and convenient, and
the Court shall have the same power for making orders as it has for the purpose of, and in relation to,
any proceedings before it.
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UNIT-II ARBITRATION TRIBUNAL-

ARBIRTATION-TRIBUNAL

ARBITRATION TRIBUNAL-COMPOSITION
Composition of arbitral tribunal
Number of arbitrators—
1. The parties are free to determine the number o @i ators, provided that such
number shall not be an even number.
2. Failing the determination referred to in_su ction\(1), the arbitral tribunal shall
consist of a sole arbitrator.
Appointment of arbitrators—
3. A person of any nationality may be itrator, unless otherwise agreed by the
parties.
Subject to sub-section
the arbitrator or i

e their arbitrator within thirty
their appointment,

the parties, or the two appointed arbitrators, fail to reach an agreement
expected of them under that procedure; or
a person, including an institution, fails to perform any function entrusted to
him or it under that procedure,
a party may request the Chief Justice or any person or institution designated by
him to take the necessary measure, unless the agreement on the appointment
procedure provides other means for securing the appointment.
A decision on a matter entrusted by sub-section (4) or sub-section (5) or sub-section
(6) to the Chief Justice or the person or institution designated by him is final.
. The Chief Justice or the person or institution designated by him, in appointing an
arbitrator, shall have due regard to—
a. any qualifications required of the arbitrator by the agreement of the parties;
and




Yenaissanc@e

Law College
Class -LL.B (HONS.) IV SEM. Subject -Alternative Dispute Resolution

b. other considerations as are likely to secure the appointment of an independent
and impartial arbitrator.
11. In the case of appointment of sole or third arbitrator in an international commercial
arbitration, the Chief Justice of India or the person or institution designated by him
may appoint an arbitrator of a nationality other than the nationalities of the parties
where the parties belong to different nationalities.
. The Chief Justice may make such scheme as he may deem appropriate for dealing with
matters entrusted by sub-section (4) or sub-section (5) or sub-section (6) to him.
. Where more than one request has been made under sub-section (4) or sub-section (5)
or sub-section (6) to the Chief Justices of different High-Courts or their designates, the
Chief Justice or his designate to whom the request @s been first made under the
relevant sub-section shall alone be competent to"deside on'the request.
), (8) and (10) arise in an
international commercial arbitration, th nce to “Chief Justice” in those sub-
sections shall be construed as a reference to_t hief Justice of India”.
' 47, (5), (6), (7), (8) and (10) arise in any
ef-Justice” in those sub-sections shall be

construed as are -t the e [ V
the principal Ci@ e S i f section 2 is

situate and, wher h o i atClause, to the

along with the filing of the statement of defence. If the
can proceed with the arbitration and make the arbitral

3. GROUNDS FOR CHALLENGE

An arbitrator may be challenged only in two situations. First, if circumstances exists that give rise to
justifiable grounds as to his independence or impartiality; second, if he does not posses the
qualifications agreed to by the parties. A challenge is required to be made within 15 days of the
petitioner becoming aware of the constitution of the arbitral tribunal or of the circumstances
furnishing grounds for challenge. Further, subject to the parties agreement, it is the arbitral tribunal
(and not the court - unlike under the old Act of 1940) which shall decide on the challenge. If the
challenge is not successful the tribunal shall continue with the arbitral proceedings and render the
award, which can be challenged by an aggrieved party at that stage. This is another significant
departure from the Model Law, which envisages recourse to a court of law in the event the arbitral
tribunal rejects the challenge. The Indian courts have held that “the apprehension of bias must be
judged from a healthy, reasonable and average point of view and not on mere apprehension of any
whimsical person. Vague suspicions of whimsical, capricious and unreasonable people are not our
standard to regulate our vision.
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When a person is approached in connection with his possible appointment as an arbitrator, he
shall disclose in writing any circumstances likely to give rise to justifiable doubts as to his
independence or impartiality.

An arbitrator, from the time of his appointment and throughout the arbitral proceedings, shall,
without delay, disclose to the parties in writing any circumstances referred to in sub-section (1) unless
they have already been informed of them by him.

An arbitrator may be challenged only if—

A) circumstances exist that give rise to justifiable doubts as to his independence or impartiality, or
B) he does not possess the qualifications agreed to by the parties.

A party may challenge an arbitrator appointed by him, or-in_whose appointment he has

participated, only for reasons of which he becomes aware after the timent has been made.

Challenge procedure—
Subject to sub-section (4), the parties are free g on Ja procedure for challenging an
arbitrator.
; party who intends to challenge an
v@re of the constitution of the arbitral tribunal or
to n sub section (3) of section-12, send a written

e\procedure under

n* eedings and make

Failure or impossibility to act—
The mandate of an arbitratat

B) he withdraws from h i the/parties agree to the termination of his mandate.

If a controversy remati pncerning any of the grounds referred to in clause (a) of sub-section
(1), a party may, unless otherwise agreed by the parties, apply to the court to decide on the
termination of the mandate.

If, under this section or sub-section (3) of section 13, an arbitrator withdraws from his office
or a party agrees to the termination of the mandate of an arbitrator, it shall not imply acceptance of
the validity of any ground referred to in this section or sub-section (3) of section 12.

Termination of mandate and substitution of arbitrator—

In addition to the circumstances referred to in section 13 or section 14, the mandate of an
arbitrator shall terminate—
A) where he withdraws from office for any reason; or
B) by or pursuant to agreement of the parties.

Where the mandate of an arbitrator terminates, a substitute arbitrator shall be appointed
according to the rules that were applicable to the appointment of the arbitrator being replaced.

Unless otherwise agreed by the parties, where an arbitrator is replaced under sub-section (2),
any hearings previously held may be repeated at the discretion of the arbitral tribunal.

11




Yenaissanc@e

Law College
Class -LL.B (HONS.) IV SEM. Subject -Alternative Dispute Resolution

Unless otherwise agreed by the parties, an order or ruling of the arbitral tribunal made prior to
the replacement of an arbitrator under this section shall not be invalid solely because there has been a
change in the composition of the arbitral tribunal.

4. POWERS
Under Section 2(1)(d) of the Arbitration and Conciliation Act, arbitral tribunal means a sole arbitrator
or a panel of arbitrators.
The parties are free to agree on a procedure on the appointment of an arbitrator.
In a panel or board of arbitrators the award of the majority will prevail
The duties and powers of the arbitral tribunal include the following:
e To give ruling on the existence or validity of the arbit a@n agreement or on its own

jurisdiction.

To order interim measures of protection.

To determine the admissibility and the weight o

To decide the dispute on merits as per the s

terms of contract and usage of trade.

To encourage voluntary dispute s

mechanisms including conciliatie

To deliver reasoned arb

To determine the cost of a

delayed, for good reasons.
In case such prelimina
and make the award.
agitating the said preli

5. PROCEDURE

The arbitrators are masters of their own procedure and subject to parties agreement, may conduct the
proceedings “in the manner they consider appropriate.” This power includes- “the power to determine
the admissibility, relevance, materiality and weight of any evidence”.

The only restrain on them is that they shall treat the parties with equality and each party shall be
given a full opportunity to present his case, which includes sufficient advance notice of any hearing or
meeting. Neither the Code of Civil Procedure nor the Indian Evidence Act applies to arbitrations.
Unless the parties agree otherwise, the tribunal shall decide whether to hold oral hearings for the
presentation of evidence or for arguments or whether the proceedings shall be conducted on the basis
of documents or other material alone. However the arbitral tribunal shall hold oral hearings if a party
so requests (unless the parties have agreed that no oral hearing shall be held). Arbitrators have power
to proceed exparte where the respondent, without sufficient cause, fails to communicate his statement
of defence or appear for an oral hearing or produce evidence. However, in such situation the tribunal
shall not treat the failure as an admission of the allegations by the respondent and shall decide the

12
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matter on the evidence, if any, before it. If the claimant fails to communicate his statement of the claim,
the arbitral tribunal shall be entitled to terminate the proceedings.

6. COURT ASSISTANCE
Section-27 Court assistance in taking evidence
(1) The arbitral tribunal, or a party with the approval of the arbitral tribunal, may apply to the Court
for assistance in taking evidence.
(2) The application shall specify -
(a) the raises and addresses of the panics and the arbitrators,
(b) the general nature of the claim and the relief sought -
(c) the evidence to be obtained, in particular -
(i) the name and addresses of any person to be heard as witne expertwitness and a statement of
the subject-matter of the testimony required;
nspected.

¥ on taking evidence, execute the

e'arbitral tribunal.

(5) Persons failing to attend in e S @a lt, or refusing
to give their evidence, or guilty o ey i & ¢t of arbitral

“Arbitral award” includes an
1 arbitral award made und is Par

arises out of agreed terms of settlement. The tribunal may

hich it can also make a final award. Indian law provides for a

very healthy 18% interest\rate ums due under an award. Thus, unless the arbitral tribunal directs

otherwise, the award will carry‘interest at 18% per annum from the date of the award till the date of

payment. The tribunal is free to award costs, including the cost of any institution supervising the
arbitration or any other expense incurred in connection with the arbitration proceedings.

SECTION 31.FORM AND CONTENTS OF ARBITRAL AWARD. -

(1) An arbitral award shall be made in writing and shall be signed by the members of the arbitral
tribunal.

(2) For the purposes of sub-section (1), in arbitrat proceeding with more than one arbitrator, the
signatures of the majority of all the members of the arbitral tribunal shall be sufficient so long as the
reason for any omitted signature is stated.

(3) The arbitral award shall state the reasons upon which it is based, unless

(a) The parties have agreed that no reasons are to be given, or

(b) The award is an arbitral award on a-reed terms under section 30.

(4) The arbitral award shall state its date and the place of arbitration as determined in accordance
with section 20 and the award shall be deemed to have been made at that place.

13
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(5) After the arbitral award is made, a signed copy shall be delivered to each party.

(6) The arbitral tribunal may, at any time during the arbitral proceedings, make an interim arbitral
award on any matter with respect to which it may make a final arbitral award.

(7) (a) Unless otherwise a reed by the parties, where and in so far as an arbitral award is for the
payment of money, the arbitral tribunal may include in the sum for which the award is made interest,
at such rate as it deems reasonable, on the whole or any part of the money, for the whole or any part of
the period between the date on which the cause of action arose and the date on which the award is
made.

(b) A sum directed to be paid by an arbitral award shall, unless the award otherwise directs, carry
interest at the rate of eighteen percentum per annum from the date of the award to the date of
payment.

(8) Unless otherwise agreed by the parties, -

(a) The costs of an arbitration shall be fixed by the arbitral tri

(b) The arbitral tribunal shall specify

(i) The party entitled to costs,

(i))The party who shall pay the costs,
(iii) The amount of costs or methqd of de
(iv) The manner in which the coé
Explanation. -For the purpose of cla

agreed upon\by the parties

(a) A party, with notice to the othé&r party, may request the arbitral tribunal to correct any
computation errors, any clerica Og ical errors or any other errors of a similar nature
occurring in the award;

make the correction or give\the interpretation within thirty days from the receipt of the request and
the interpretation shall form part of the arbitral award.

(3) The arbitral tribunal may correct any error of the type referred to in clause

(a) of subsection (1), on its own initiative, within thirty days from the date of the arbitral award.

(4) Unless otherwise a-reed by the parties, a party with notice to the other party, may request, within
thirty days from the receipt of the arbitral award, the arbitral tribunal to make an additional arbitral
award as to claims presented in the arbitral proceedings but omitted from the arbitral award.

(5) If the arbitral tribunal considers the request made under sub-section (4) to be justified, it shall
make the additional arbitral award within sixty days from the receipt of such request.

(6) The arbitral tribunal may extend, if necessary, the period of time with in which it shall make a
correction, give an interpretation or make an additional arbitral award under sub-section (2) or sub-
section (5).

(7) Section 31 shall apply to a correction or interpretation of the arbitral award or to an additional
arbitral award made under this section.
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8. GROUNDS OF SETTING ASIDE AN AWARD-WANT OF PROPER NOTICE AND
HEARING,CONTRAVENTION OF COMPOSITION AND PROCEDURE.

SETTING ASIDE OF AWARDS: The grounds for setting aside an award rendered in India (in a
domestic or international arbitration) are provided for under Section 34 of the Act. These are
materially the same as in Article 34 of the Model Law for challenging an enforcement application. An
award can be set aside if:

a) a party was under some incapacity; or

b) the arbitration agreement was not valid under the governing law; or

c) a party was not given proper notice of the appointment of the arbitrator or on the arbitral
proceedings; or

agreement of the parties; or
f) the subject matter of the dispute is not capable of se a
aA challenge to an award is to be made
1€ courts may, however, condone a delay of
award, the same is
b@co troversy has
3 34 '‘on mefri

In Sanshin Chemical Indust
parties regarding the decision ¢

he question of venue
et Section 34 of the act.

Independence and Impartiality
Accepting appointment

course of the proceedings; Juict the arbitration fairly, in a timely manner and with careful regard
to due process; to maintai ¢ confidentiality of the arbitration; and to reach their decision in an
impartial manner.

Under Article 5.3 of the LCIA (Launched in April 2009, LCIA India is the first independent subsidiary
of the London Court of International Arbitration) India Rules, all arbitrators will, before appointment,
be required to sign a declaration that there are no circumstances known to them likely to give rise to
any justified doubts as to their impartiality or independence.

In completing their statements of independence, arbitrators will take into account, inter alia, the
existence and nature of any past or present relationships, direct or indirect, with any of the parties or

their counsel; any doubt as to which must be resolved in favour of disclosure.

There is a continuing obligation on all arbitrators immediately to disclose any circumstances that
might give rise to conflicts, if such circumstances arise at any time during the course of the arbitration.

15
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Communications

All communications between the tribunal and the parties must be copied to the LCIA India secretariat.
No arbitrator is permitted, during the course of the arbitration, to make any unilateral communication
with any party or with any party’s representative. If an arbitrator who has been nominated by a party
wishes to communicate with that party before the tribunal has been formally constituted, he must do
so through the LCIA India Registrar, in accordance with Article 13.1 of the LCIA India Rules.

Availability

[t is, of course, essential that an arbitrator should not only be impartialand independent of the parties,
but that his diary commitments should permit him to undertake r@to fulfil his mandate without
delay.

Before appointment, therefore, all arbitrators will also b

sufficient time to the proceedings, over an appropriate ti

Confidentiality

Article 30 of the LCIA India Rules imposes
which arbitrators should familiarise themse
the parties comply. é

S, of domestlc courts which deal with arbitration (for
an arbitration agreement) and the res judicata effects

RES JUDICATA:

Res judicata or res judicata™( also known as claim preclusion, is the Latin term for "a matter
[already] judged", and may tefer to two concepts: in both civil law and common law legal systems, a
case in which there has been a final judgment and is no longer subject to appeal; and the legal doctrine
meant to bar (or preclude) continued litigation of such cases between the same parties, which is
different between the two legal systems. In this latter usage, the term is synonymous with
"preclusion”.

In the case of res judicata, the matter cannot be raised again, either in the same court or in a different
court. A court will use res judicata to deny reconsideration of a matter.

The legal concept of res judicata arose as a method of preventing injustice to the parties of a case
supposedly finished, but perhaps mostly to avoid unnecessary waste of resources in the court system.
Res judicata does not merely prevent future judgments from contradicting earlier ones, but also
prevents litigants from multiplying judgments, so a prevailing plaintiff could not recover damages
from the defendant twice for the same injury.
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11. CONSENT OF PARTIES

SECTION-6. Administrative assistance.—In order to facilitate the conduct of the arbitral proceedings,
the parties, or the arbitral tribunal with the consent of the parties, may arrange for administrative
assistance by a suitable institution or person.

SECTION-68. Administrative assistance.—In order to facilitate the conduct of the conciliation
proceedings, the parties, or the conciliator with the consent of the parties, may arrange for
administrative assistance by a suitable institution or person.

SECTION-78. Costs.—
(1) Upon termination of the conciliation proceedings, the conci i@r hall fix the costs of the
conciliation and give written notice thereof to the parties.

of the parties;

(b) any expert advice requested by the conciliato
(c) any assistance provided pursuant to clau §
(d) any other expenses incurred.in conn

agreement. O

(3) The costs shall be borne equa

12. ENFORCEMENT
SECTION-36. Enforcement.—V

under section\3 6}5 i
shall be enfor u r the Code of Civil Proce
a decree'of the Court:

SECTION-47. Evidence.— A\
(1) The party applying for the enforcement of a foreign award shall, at the time of the application,
produce before the court— N

eof, duly authenticated in the manner required by the law of the

fon or a duly certified copy thereof; and

(c) such evidence as may be necessary to prove that the award is a foreign award.

(2) If the award or agreement t6 be produced under sub-section (1) is in a foreign language, the party
seeking to enforce the award shall produce a translation into English certified as correct by a
diplomatic or consular agent of the country to which that party belongs or certified as correct in such
other manner as may be sufficient according to the law in force in India. Explanation.—In this section
and all the following sections of this Chapter, “Court” means the principal Civil Court of original
jurisdiction in a district, and includes the High Court in exercise of its ordinary original civil
jurisdiction, having jurisdiction over the subject-matter of the award if the same had been the subject-
matter of a suit, but does not include any civil court of a grade inferior to such principal Civil Court, or
any Court of Small Causes.

SECTION-48. Conditions for enforcement of foreign awards.—

(1) Enforcement of a foreign award may be refused, at the request of the party against whom it is
invoked, only if that party furnishes to the court proof that—

(a) the parties to the agreement referred to in section 44 were, under the law applicable to them,
under some incapacity, or the said agreement is not valid under the law to which the parties have
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subjected it or, failing any indication thereon, under the law of the country where the award was
made; or

(b) the party against whom the award is invoked was not given proper notice of the appointment of
the arbitrator or of the arbitral proceedings or was otherwise unable to present his case; or

(c) the award deals with a difference not contemplated by or not falling within the terms of the
submission to arbitration, or it contains decisions on matters beyond the scope of the submission to
arbitration: Provided that, if the decisions on matters submitted to arbitration can be separated from
those not so submitted, that part of the award which contains decisions on matters submitted to
arbitration may be enforced; or

(d) the composition of the arbitral authority or the arbitral procedure-was not in accordance with the
agreement of the parties, or, failing such agreement, was not in acco d@c with the law of the country
where the arbitration took place; or

(e) the award has not yet become binding on the parties, o

competent authority of the country in which, or under the

(2) Enforcement of an arbitral award may also be refused if the'Court finds that—

(a) the subject-matter of the difference is not capat attlement by arbitration under the law of
India; or

(b) the enforcement of the award wou a 3

Without prejudice to the genera f clatise (b)-of this section, it is hereby dec rd@or

of any doubt, that an award is in ct with\thepublic policy of India if themaki f t

e to a competent

authority referred to ause i - i § proper, adjourn

the decision on the ceme 1€ ap e party claiming
enfor<(%3t\0i hé} r 7.

SECTION-49. Enforcement of foreign awards.—Where the
enforceab\e\uﬁa\ey’fhis Chapter, the award shall

A

SECTION-57. Conditions for enforcement of foreign awards.—
(1) In order that a foreign award may \% hforceable under this Chapter, it shall be necessary that—

(c) the award has been ma .

constituted in the manner agreéd upon by the parties and in conformity with the law governing the
arbitration procedure;

(d) the award has become final in the country in which it has been made, in the sense that it will not be
considered as such if it is open to opposition or appeal or if it is proved that any proceedings for the
purpose of contesting the validity of the award are pending;

(e) the enforcement of the award is not contrary to the public policy or the law of India. Explanation.—
Without prejudice to the generality of clause (e), it is hereby declared, for the avoidance of any doubt,
that an award is in conflict with the public policy of India if the making of the award was induced or
affected by fraud or corruption.

(2) Even if the conditions laid down in sub-section (1) are fulfilled, enforcement of the award shall be
refused if the Court is satisfied that—

(a) the award has been annulled in the country in which it was made;

(b) the party against whom it is sought to use the award was not given notice of the arbitration
proceedings in sufficient time to enable him to present his case; or that, being under a legal incapacity,
he was not properly represented;
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(c) the award does not deal with the differences contemplated by or falling within the terms of the
submission to arbitration or that it contains decisions on matters beyond the scope of the submission
to arbitration: Provided that if the award has not covered all the differences submitted to the arbitral
tribunal, the Court may, if it thinks fit, postpone such enforcement or grant it subject to such guarantee
as the Court may decide.

(3) If the party against whom the award has been made proves that under the law governing the
arbitration procedure there is a ground, other than the grounds referred to in clauses (a) and (c) of
sub-section (1) and clauses (b) and (c) of sub-section (2) entitling him to contest the validity of the
award, the Court may, if it thinks fit, either refuse enforcement of the award or adjourn the
consideration thereof, giving such party a reasonable time within which-to have the award annulled by
the competent tribunal.

SECTION-58. Enforcement of foreign awards.—Where the Co
enforceable under this Chapter, the award shall be deeme

13. APPEALS

It is sometimes said that arbitration awards

given in favour of using arbitration), b 3 ally 3

Most countries in the world allo i Va " " g h@us pally limit the
circumstances in which such chal . 1 ritted grounds
of challenge are:

where the expert
appeal at all, except in cases

(2) An appeal shall also lie to a €ourt from an order granting of the arbitral tribunal.—

(a) accepting the plea referred in sub-section (2) or sub-section (3) of section 16; or

(b) granting or refusing to grant an interim measure under section 17.

(3) No second appeal shall lie from an order passed in appeal under this section, but nothing in this
section shall affect or take away any right to appeal to the Supreme Court.

SECTION-50. Appealable orders.—

(1) An appeal shall lie from the order refusing to—

(a) refer the parties to arbitration under section 45;

(b) enforce a foreign award under section 48, to the court authorised by law to hear appeals from such
order.

(2) No second appeal shall lie from an order passed in appeal under this section, but nothing in this
section shall affect or take away any right to appeal to the Supreme Court.
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SECTION-59. Appealable orders.—

(1) An appeal shall lie from the order refusing—

(a) to refer the parties to arbitration under section 54; and

(b) to enforce a foreign award under section 57, to the court authorised by law to hear appeals from
such order.

(2) No second appeal shall lie from an order passed in appeal under this section, but nothing in this
section shall affect or take away any right to appeal to the Supreme Court.
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UNIT-III CONCILIATION

CONCILIATION

T

1. Distinction between “conciliation”, “meditation”, and “arbitration”.

Historically, methods used to settle disputes have ranged from negotiation, to courtroom litigation,
and even to physical combat. The legal needs of countries, multi a@n companies, and ordinary
people have changed over the last decade. When faced with a dispute, business people are learning
that, whenever possible, it is more advantageous to reach

fight for years and spend huge amounts of money in

time and money involved in the trial process, theA

courtroom. Alternative Dispute Resolution
means other than trial to settle d<i§pute

mediation.
Other, more particular ADR S ' : ' simmary jury
trial, and the judicial set : S ] ethods because they

wo nations; the American common law

pite that basic difference, both countries have

within each of their respective legal systems, as an
n is a concept widely used in U.S,, it has yet to truly

conciliation, it is helpful to.explainthem separately.

Arbitration.

Arbitration is an ADR (alternative dispute resolution) method where the disputing parties involved
present their disagreement to one arbitrator or a panel of private, independent and qualified third
party “arbitrators.” The arbitrator(s) determine the outcome of the case. While it may be less
expensive and more accessible than trial, the arbitration process has well-defined disadvantages.
Some of disadvantages include the risk losing, formal or semi-formal rules of procedure and evidence,
as well as the potential loss of control over the decision after transfer by the parties of decision-
making authority to the arbitrator. By employing arbitration, the parties lose their ability to
participate directly in the process. In addition, parties in arbitration are confined by traditional legal
remedies that do not encompass creative, innovative, or forward-looking solutions to business
disputes.

According to the Italian Civil Procedure Code (I.C.P.C.) § 806, parties in conflict may chose neutral
arbitrators to decide and settle a dispute between them, as long as those disputes are not already of
the type designated to be handled within the court system. In Italy, arbitrators are generally attorneys
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or law professors, and are chosen by disputing parties in respect to their experience and competence
in specific areas of law. When a disputed matter is to be given to a panel of arbitrators, each party
selects their own arbitrator, and together, both arbitrators appoint a third one as the president of the
panel. If they able to agree on a common choice, the parties may instead appoint and utilize one sole
arbitrator to assist with the dispute. Typically, to use arbitration in Italy, there must be an “arbitration
clause” already written into contract that exists between the two parties. I.C.P.C § 808 labels this
clause the “compromise clause” (clausola compromissoria). The procedures that the arbitrator or the
panel must follow during arbitration are inserted along with these contractual arbitration clauses.
Without this contractual arbitration clause, parties may agree once a dispute surfaces, to allow
arbitrators to hear and resolve their disputes; this in know a “compromise agreement”
(compromesso). Although this approach is laid out in I.C.P.C. § 808 avenue to arbitration is not

he need for those clauses

Generally, the procedural rules regarding Italian arbitrati
procedural rules that govern litigation. Technica of arbitration concludes with a
5Sibly an‘agreement to deposit that amount within
od te@ls te (I.C.P.C § 820). In reality, however, the
ince arbltrators can prolo ng

tual agreement;
al arrangement.

the differences between binding and non-binding

ally has the force of law behind it, but does not set a legal

rough binding arbitration (arbitrato rituale) can be appealed

S kK Tevocation, and, when appropriate, can be done by a third party

objection in front of ordinary judge (I.C.P.C § 827 ). A third party objection is the usual procedure that

extends the length of the overall arbitration proceedings, essentially becoming a double procedure,

private at the beginning and then in the enforcement phase. When a determination is made through

non-binding arbitration (arbitrato non-rituale), the decision can be appealed only in exclusive and

limited cases involving sentences that can be enforced by an equity judgment. The appeal must be

heard by new arbitrators, who must be chosen with an increasingly selective eye in regards to their
experience and competency- a process, of course, which involves more money and time.

Ultimately, the power of an arbitrator or panel of arbitrators is granted directly by the parties. By

including contractual arbitration clauses, parties are agreeing to the resolution of their disputes

through a process that consists of very simple proceedings, which are similar, but not equal to the

traditional route of litigated settlements. The arbitral award that concludes a dispute has the same

value as an ordinary judicial judgment, on the condition that parties will proceed with the next formal

step of registering this private decision with the Italian Court of Appeal.
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Mediation.

Mediation is an ADR method where a neutral and impartial third party, the mediator, facilitates
dialogue in a structured multi-stage process to help parties reach a conclusive and mutually
satisfactory agreement. A mediator assists the parties in identifying and articulating their own
interests, priorities, needs and wishes to each other. Mediation is a “peaceful” dispute resolution tool
that is complementary to the existing court system and the practice of arbitration.

Arbitration and mediation both promote the same ideals, such as access to justice, a prompt hearing,
fair outcomes and reduced congestion in the courts. Mediation, however, is a voluntary and non-
binding process - it is a creative alternative to the court system. Mediation often is successful because
it offers parties the rare opportunity to directly express their own interests and anxieties relevant to
the dispute. In addition, mediation provides parties with the ity to develop a mutually
satisfying outcome by creating solutions that are uniquely taile 0 meétthe needs of the particular

solutions.

Mediation is a structured process with a of @o edural stages in which the mediator assists
the parties in resolving their disputes, the parties follow a spec' ic-set of protocols
that require everyone involveﬁ& 3

disputants to focus on the real p

in dedicating more
nt. The parties

ight to stop anytime and refer

&o 1als who possess specialized technical

parties of their historica

for future disputes.

Generally, an agreement reachéd through mediation specifies time periods for performance and is
customarily specific, measurable, achievable, and realistic. It is advisable for the parties to put their
agreement in writing to create tangible evidence that they accomplished something together. The
written agreement reminds the parties of their newly achieved common ground and helps to prevent
arguments and misunderstandings afterward. Most importantly, a written agreement provides a clear
ending point to the mediation process. The agreement binds the parties contractually. In case of
disputes concerning compliance with the mediated agreement (e.g., whether a party carries out an
agreement) or implementation of a mediated agreement (e.g., disputes concerning the precise terms
for carrying out an agreement), the agreement is enforceable as a contract, as it would be in cases of
the non-fulfilment of any ordinary contractual provision. Enforceability is necessary for mediation, as
an ADR process, to possess any legal strength or to impose any liability on the parties. It should be
noted that, in the United States, compliance with mediated settlement agreements is high because the
parties, themselves, create the terms of the settlement agreement. Thus, enforcement proceedings are
relatively rare because the parties voluntarily carry out their own agreements.
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According to 1965 of the Italian Civil Code (I:C.C.), a mediation agreement is characterized as a
transactional contract. A transactional contract is one in which the parties, with concessions to each
other, resolve and terminate the present dispute between them. With the same contract, they also
resolve the issues that can arise in the future. Disputing parties can initiate mediation anytime,
whenever they believe it would be beneficial. Disputes reach mediation in a number of different ways
such as through consent of the parties, a mediation clause in a contract, or even a court order. Parties
to a contract may be required to submit a dispute to mediation according to insertion mediation
clauses in their contracts. Under such a clause, the parties usually retain the right to choose their
mediator and to schedule the mediation session on mutually agreeable date.

Mediation clauses, in contrast to arbitration clauses, are not “vexatigus.clauses” (clausole vessatorie)
or what is known in the U.S. as “unconscionable”. If the parties arrive at any settlement
agreement as a result of the mediation process, they are a ved to go to arbitration or

Such a clause can be vexatious if not signed
ultimately limit options and deprive parti
the constitutional principle.o natur
SAgain, a contractual mediation i
because the parties can al
arbitration for resolution Hout penalty for doing so.
ces that exist in choosi

d\time these proceedings customarily take as opposed to the
sregarded to be more time-efficient than even arbitration,

depending on the media
mediation is an incredibl et functional process. What substantially sets mediation apart from
and even arbitration is that the parties strive personally to find
common ground, and they work to develop mutually agreeable solutions directly with each other and
without any exterior imposition of a decision by a judge or arbitrator. The efficiency of the mediation
process is evident in that it aims to avoid further complication of the dispute and animosity between
the parties- a mediator actively uses specialized communication and negotiation techniques to guide
the parties to the realization of a mutually beneficial agreement. Another advantage of mediation,
specifically, is that is seeks to generate an agreement that is realistic, which takes into consideration
the financial condition of the parties as well as all other relevant circumstances and factors. Again,
mediation is a voluntary process and often it produces such desirable results because it permits
parties to express their own interests and anxieties directly, while helping them to create a suitable
solution.
Generally, choosing arbitration or mediation is attractive to parties because they get to participate in
these proceeding more directly than they would in a courtroom or in a litigated dispute proceeding.
However in arbitration, the arbitrator still makes the final determinations of fault and compensation,
and the parties must accept those decisions as though they were made by a judge. Also, an arbitration
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proceeding is governed by formal rules and the role of parties’ attorneys is still central to the
representation of their interests. With a mediator’s help, the parties are increasingly empowered to
participate directly in the process and determine the outcome of their own dispute, thus regulating
and protecting their own interests.

Another important difference between arbitration and mediation exists in regards to choosing the
neutral party. In choosing an arbitrator, the parties seek to select an individual that possesses
particular legal skills, knowledge and competence. With the exception of non-binding arbitration in
[taly, the arbitrator determines that outcome of the dispute according to traditional legal principles, so
the arbitrator must be highly knowledgeable in the relevant area of law. In mediation, the selection of
a mediator can be made among individuals with a variety of degrees.and particular experience or
specialized training in the mediation of disputes. Mediators are

process (of mediation), although it is generally helpful to desi

subject matter knowledge as well. Ultimately, mediation i

ast to arbitration and its relatively

n terms of evidence, procedure, and

¢ low a neutral th1rd party to discuss or

decide the dispute without th ) iy or judgment.

Specifically, the statements of a (T ed ) ot@ls losed without

written consent. Generally, confident [ iati m S spec1f1cally
prepared for mediation, suck i

the mediation process- i ” yarti NG ij comfortable to

i at a later date.

at all the statements made during the
are confidential and inadmissible against

in the event of non-compliance. Nevertheless, in order to promote open communication and disclosure
of relevant information, confidentiality in the mediation process is broad.

One unique feature of mediation is that any party, unilaterally, can decide to stop the mediation at
anytime if they believe the process is not productive, as opposed to an arbitration proceeding, which
needs a common approval to discontinue. To be effective, mediation must be considered by the parties
as a tool or instrument that the parties can use to manage directly the resolution of their disputes
between one another. The focus is their direct, active participation as opposed to the increasingly
detached role the parties play in an arbitration proceeding “run” by an arbitrator. In Italy, because
mediation is new and generally unregulated by legislators, the parties will sign a confidentiality
agreement prior to the commencement of a mediation session. The pre-mediation confidentiality
agreement will have the force and effect of a contract acknowledging confidentiality as an integral
element of the mediation process.

Conciliation.

Conciliation is another dispute resolution process that involves building a positive relationship
between the parties of dispute, however, it is fundamentally different than mediation and arbitration
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in several respects. Conciliation is a method employed in civil law countries, like Italy, and is a more
common concept there than is mediation. While conciliation is typically employed in labour and
consumer disputes, Italian judges encourage conciliation in every type of dispute . The “conciliator” is
an impartial person that assists the parties by driving their negotiations and directing them towards a
satisfactory agreement. It is unlike arbitration in that conciliation is a much less adversarial
proceeding; it seeks to identify a right that has been violated and searches to find the optimal solution.
Conciliation tries to individualize the optimal solution and direct parties towards a satisfactory
common agreement. Although this sounds strikingly similar to mediation, there are important
differences between the two methods of dispute resolution. In conciliation, the conciliator plays a
relatively direct role in the actual resolution of a dispute and even-advises the parties on certain
solutions by making proposals for settlement. In conciliation, tl e@e ral is usually seen as an
authority figure who is responsible for the figuring out pest” solution for the partles The
conciliator, not the parties, often develops and proposes

the conciliator seeking guidance and the parties make de

es not focus only on traditional notions
ity for generating solutions. Instead, a
mediator works together with the parti ' he-best solution to
further their interests. A me@ pri
representation of their own inter
, identifying
made by other

conciliator pushes to stop\a s antial conflict from developing. Mediation is closer to arbitration in
the respect that it "intervene a substantial dispute that has already surfaced that is very difficult to
resolve without "professional” assistance. The parties approach mediation as an alternative method to
resolve their dispute, due to the fact that they both recognize that the conflict has grown potentially
serious enough for litigation. Mediation may be used, however, any time after the emergence of a
dispute, including the early stages.

Each of the ADR (alternative dispute resolution) processes addressed herein, arbitration,
mediation, and conciliation, provides important benefits to parties and may be seen as
complementary to the judicial process. In the United States, mediation has emerged as perhaps the
most predominant ADR process because it affords the parties the opportunity to develop settlements
that are practical, economical, and durable. For commercial disputes, mediation also offers the
opportunity to create innovative solutions to business disputes that further the unique interests of the
parties in an analytical framework that is broader than traditional legal rights and remedies. In this
sense, the mediation process may be used to secure "business solutions to business disputes," because
it encourages the parties to consider all the dimensions of a dispute, including both legal issues and
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business interests. In all parts of the world, including North and South America, Asia, and India, large
and small commercial entities are recognizing the business benefits of mediation. According to
international and European trends, mediation is emerging as an effective and often preferred method
for private commercial companies and government agencies to fulfil their organizational objectives by
privately and promptly resolving disputes in a manner that saves time, money, and business
relationships.

2. APPOINTMENT OF CONCILIATOR

SECTION 61. Application and scope.—

(1) Save as otherwise provided by any law for the time being in force and unless the parties have
otherwise agreed, this Part shall apply to conciliation of disputes a@i g out of legal relationship,
whether contractual or not and to all proceedings relating there

under this Part, briefly identifying the subj
(2) Conciliation proceedings sha<lgcom me
conciliate.

(4) If the party initiating conciliatio
which he sends the invitati i 5 g iffed inrth vitation, he may
jecti i ¢ shall inform in

appointment of conciliatorsyand in particular,—

(a) a party may request such an institution or person to recommend the names of suitable individuals
to act as conciliator; or

(b) the parties may agree that the appointment of one or more conciliators be made directly by such
an institution or person: Provided that in recommending or appointing individuals to act as
conciliator, the institution or person shall have regard to such considerations as are likely to secure
the appointment of an independent and impartial conciliator and, with respect to a sole or third
conciliator, shall take into account the advisability of appointing a conciliator of a nationality other
than the nationalities of the parties.

3. INTERACTION BETWEEN CONCILIATOR AND PARTIES
e (1) The conciliator may invite the parties to meet him or may communicate with them
orally or in writing. He may meet or communicate with the parties together or with each
of them separately.
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(2) Unless the parties have agreed upon the place where meetings with the conciliator
are to be held, such place shall be determined by the conciliator, taking into
consideration the circumstances of the conciliation proceedings.

Provided that where administrative assistance by the FACT [FICCI Arbitration and
Conciliation Tribunal (Federation of Indian Chambers of Commerce and Industry
(FICCI) is the largest and oldest apex business organization of Indian business.) is
sought under Rule 11, all such conciliation proceedings shall be conducted at the offices
of FICCI or at a place designated by FACT as the venue for such proceedings

4. COMMUNICATION, DISCLOSURE AND CONFIDENTIALITY
When the conciliator receives factual information conge
shall disclose the substance of that information to
party may have the opportunity to preser
appropriate;

Provided that when a party gives apy _info n@tl
condition that it be kept confid ciliator shall not disclose tha
the other party. &

The conciliator and the partie

arices of the conciliation proce
SECTION-70. Disclosure of information.—

party in order that the arty

considers appropriates Provi Q hena party gives any information to the conciliator subject to a
specific condition that it\be\kept confidential, the conciliator shall not disclose that information to the
other party.

SECTION-71. Co-operation of parties with conciliator.—The parties shall in good faith co-operate with
the conciliator and, in particular, shall endeavour to comply with requests by the conciliator to submit
written materials, provide evidence and attend meetings.

SECTION-75. Confidentiality.—Notwithstanding anything contained in any other law for the time
being in force, the conciliator and the parties shall keep confidential all matters relating to the
conciliation proceedings. Confidentiality shall extend also to the settlement agreement, except where
its disclosure is necessary for purposes of implementation and enforcement.

5. SUGGESTIONS BY PARTIES

Each party may, on his own initiative or at the invitation of the conciliator,

submit to the conciliator suggestions for the settlement of the dispute.

SECTION-72. Suggestions by parties for settlement of dispute.—Each party may, on his own initiative
or at the invitation of the conciliator, submit to the conciliator suggestions for the settlement of the
dispute.

6. SETTLEMENT AGREEMENT AND ITS EFFECT
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SECTION-73. Settlement agreement.—

(1) When it appears to the conciliator that there exist elements of a settlement which may be acceptable to
the parties, he shall formulate the terms of a possible settlement and submit them to the parties for their
observations. After receiving the observations of the parties, the conciliator may reformulate the terms of a
possible settlement in the light of such observations.

(2) If the parties reach agreement on a settlement of the dispute, they may draw up and sign a written
settlement agreement. If requested by the parties, the conciliator may draw up, or assist the parties in
drawing up, the settlement agreement.

(3) When the parties sign the settlement agreement, it shall be final and binding on the parties and persons
claiming under them respectively.

(4) The conciliator shall authenticate the settlement agreement and fur opy thereof to each of the
parties.

SECTION-74. Status and effect of settlement agreement.—T
status and effect as if it is an arbitral award on agreed ter
arbitral tribunal under section 30.

7. RESORT TO JUDICIAL PROCEEDINGS, LEGAL EFFECT)
SECTION -77. Resort to arbitral or judicial proceedmgs —
The parties shall not 1n1t1ate durihg {gy

i theconciliation proceedlngs exe
initiate arbitral or judicial pro § in his opinion, such proceeding
preserving his rights.

8. COSTSAND D

ereof to the parties.
f sub-section (1), “costs” mean

the parties;
(b) any expert advice requested by thece tok with the consent of the parties;
] of sub-section (2) of section 64 and section 68;
(d) any other expense
agreement.
) the parties unless the settlement agreement provides for a different
apportionment. All other exp curred by a party shall be borne by that party.

SECTION -79. Deposits.—

(1) The conciliator may direct each party to deposit an equal amount as an advance for the costs referred to
in sub-section (2) of section 78 which he expects will be incurred.

(2) During the course of the conciliation proceedings, the conciliator may direct supplementary deposits in
an equal amount from each party.

(3) If the required deposits under sub-sections (1) and (2) are not paid in full by both parties within thirty
days, the conciliator may suspend the proceedings or may make a written declaration of termination of the
proceedings to the parties, effective on the date of that declaration.

(4) Upon termination of the conciliation proceedings, the conciliator shall render an accounting to the
parties of the deposits received and shall return any unexpended balance to the parties.
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UNIT-IV INTERNATIONAL ARBITRATION

INTERNATIONAL
ARBITRATION

Arbitration is particularly popular as a means of dispute resolution in the commercial sphere (for a
summary of the various arenas in which arbitration is usually chosen, see the specific article on
"arbitration"). One of the reasons for doing so is that, in internationa

an arbitration award in a foreign country than it is to enforce a/j

ed defences. Those defences are:
law applicable to him, under some

incapacity;

. the arbitration agreement, was net

. a party was not given p i he arbitration
proceedings, or was othe

. the award deals with an\issue ' . e terms of the
submission to arbi

court.l'l Hence in many countries, particularly in emerging markets, a foreign arbitration award is
much easier to enforce than an award of the court. For example, it is very difficult to enforce foreign
judgments in the former CIS countries, but it is considerably easier to enforce awards of an arbitration
tribunal.

The other characteristic of cross-border enforcement of arbitration awards that makes them appealing
to commercial parties is that they are not limited to awards of damages. Whereas in most countries
only monetary judgments are enforceable in the cross-border context, no such restrictions are
imposed on arbitration awards and so it is theoretically possible (although unusual in practice) to
obtain an injunction or an order for specific performance in an arbitration proceeding which could
then be enforced in another New York Convention contracting state.

The New York Convention is not actually the only treaty dealing with cross-border enforcement of
arbitration awards. The earlier Geneva Convention on the Execution of Foreign Arbitral Awards
1927 remains in force, but the success of the New York Convention means that the Geneva Convention
is rarely utilised in practise.
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Arbitration with sovereign governments

In judicial proceedings in many countries, governments enjoy sovereign immunity from suit. However,

governments can submit to arbitration, and certain international conventions exist in relation to the

enforcement of awards against nation states.

e The Washington Convention 1965 relates to settlement of investment disputes between nation
states and citizens of other countries. The Convention created the International Centre for
Settlement of Investment Disputes (or ICSID). The Convention was primarily designed to create
investor confidence, and to promote inward investment into developing countries. Compared to
other arbitration institutions, relatively few awards have been rendered under ICSID.

The Algiers Declaration of 1981 established the Iran-US Claims Tribunal to adjudicate claims of
American corporations and individuals in relation to expropr at@ property during the Islamic
revolution in Iran in 1979. Although formed in good faith he tribunal has not been a notable

(a) the parties to the agreeme e Lo in w a@li 3

under some incapacity, or the said s i h the parties have
subjected it or, failing any indi

made; or

the arbitral procedure was not in accordance with the
nent, was not in accordance with the law of the country
(e) the award has no beco
competent authority of
(2) Enforcement of an arb
(a) the subject-matter of the
India; or
(b) the enforcement of the award would be contrary to the public policy of India. Explanation.—
Without prejudice to the generality of clause (b) of this section, it is hereby declared, for the avoidance
of any doubt, that an award is in conflict with the public policy of India if the making of the award was
induced or affected by fraud or corruption.
(3) If an application for the setting aside or suspension of the award has been made to a competent
authority referred to in clause (e) of sub-section (1) the Court may, if it considers it proper, adjourn
the decision on the enforcement of the award and may also, on the application of the party claiming
enforcement of the award, order the other party to give suitable security.

SECTION-49. Enforcement of foreign awards.—
Where the Court is satisfied that the foreign award is enforceable under this Chapter, the award shall
be deemed to be a decree of that Court.
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SECTION-57. Conditions for enforcement of foreign awards.—

(1) In order that a foreign award may be enforceable under this Chapter, it shall be necessary that—

(a) the award has been made in pursuance of a submission to arbitration which is valid under the law

applicable thereto;

(b) the subject-matter of the award is capable of settlement by arbitration under the law of India;

(c) the award has been made by the arbitral tribunal provided for in the submission to arbitration or

constituted in the manner agreed upon by the parties and in conformity with the law governing the

arbitration procedure;

(d) the award has become final in the country in which it has been made, in the sense that it will not be

considered as such if it is open to opposition or appeal or if it is proved that any proceedings for the

purpose of contesting the validity of the award are pending;

(e) the enforcement of the award is not contrary to the public policy aw of India. Explanation.—
e e avoidance of any doubt,

affected by fraud or corruption.

(2) Even if the conditions laid down in sub-sectig

refused if the Court is satisfied that—

(a) the award has been annulled j

(b) the party against whom it ht"te_use’the award was not given natice @ the arbitration
proceedings in sufficient time to eénable him to présent his case; or that, beingunder adegal incapacity,

ds referred to in clauses (a) and (c) of
entitling him to contest the validity of the

2. NEW YORK CONVENTION AWARD

The Convention on the Recognition and Enforcement of Foreign Arbitral Awards, also known as
the New York Convention, was adopted by a United Nations diplomatic conference on 10 June 1958
and entered into force on 7 June 1959. The Convention requires courts of contracting states to give
effect to private agreements to arbitrate and to recognize and enforce arbitration awards made in
other contracting states. Widely considered the foundational instrument for international arbitration,
it applies to arbitrations which are not considered as domestic awards in the state where recognition
and enforcement is sought. Though other international conventions apply to the cross-border
enforcement of arbitration awards, the New York Convention is by far the most important.

Background

In 1953, the International Chamber of Commerce (ICC) produced the first draft Convention on the
Recognition and Enforcement of International Arbitral Awards to the United Nations Economic and
Social Council. With slight modifications, the Council submitted the convention to the International
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Conference in the Spring of 1958. The Conference was chaired by Willem Schurmann, the Dutch
Permanent Representative to the United Nations and Oscar Schachter, a leading figure in international
law who later taught at Columbia Law School and the Columbia School of International and Public
Affairs, and served as the President of the American Society of International Law.

International arbitration is an increasingly popular means of alternative dispute resolution for cross-
border commercial transactions. The primary advantage of international arbitration over court
litigation is enforceability: an international arbitration award is enforceable in most countries in the
world. Other advantages of international arbitration include the ability to select a neutral forum to
resolve disputes, that arbitration awards are final and not ordinarily subject to appeal, the ability to
choose flexible procedures for the arbitration, and confidentiality.

Once a dispute between parties is settled, the winning party needs qeoliect the award or judgment.
Unless the assets of the losing party are located in the country ete’\the court judgment was
rendered, the winning party needs to obtain a court judgme urisdietion where the other party
resides or where its assets are located. Unless there i eaty~on Jrecognition of court judgments

e ntfy where the winning party seeks

ment to collect.

n@n ion” have agreed to recognize and enforce
international arbitration awards,.As of Ja ' , there are 154 State parties which have adopted
the New York Convention: 151@ he 193-Unjted Nations Member States, the Co@sl ds, the Holy

N“Member States have not-adopted-the New York
ion’ extended to

them by Order in Councik: o
Parties to the Conv i& x

e i i \@ludes 151 of the 193 United

e State of Palestine. Forty-six UN

ation judgments) and a number of British
ded to them by Order in Council. British

are: Anguilla, Falkland § i Islands, Montserrat, Saint Helena (including
Ascension and Tristan da

The Convention has als :
Territories, Overseas depa s, Unincorporated Territories and other subsidiary territories of
sovereign states.

PROVISION UNDER ARBITRATION AND CONCILIATION ACT-
NEW YORK CONVENTION AWARD

SECTION - 44. Definition.—In this Chapter, unless the context otherwise requires, “foreign award”
means an arbitral award on differences between persons arising out of legal relationships, whether
contractual or not, considered as commercial under the law in force in India, made on or after the 11th
day of October, 1960—

(a) in pursuance of an agreement in writing for arbitration to which the Convention set forth in the
First Schedule applies, and

(b) in one of such territories as the Central Government, being satisfied that reciprocal provisions have
been made may, by notification in the Official Gazette, declare to be territories to which the said
Convention applies.
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SECTION - 45 Power of judicial authority to refer parties to arbitration. —Notwithstanding anything
contained in Part I or in the Code of Civil Procedure, 1908 (5 of 1908), a judicial authority, when seized
of an action in a matter in respect of which the parties have made an agreement referred to in section
44, shall, at the request of one of the parties or any person claiming through or under him, refer the
parties to arbitration, unless it finds that the said agreement is null and void, inoperative or incapable
of being performed.

SECTION - 46. When foreign award binding.—Any foreign award which would be enforceable under
this Chapter shall be treated as binding for all purposes on the persons as between whom it was made,
and may accordingly be relied on by any of those persons by way of defence, set off or otherwise in
any legal proceedings in India and any references in this Chapter to er@r ing a foreign award shall be
construed as including references to relying on an award.

SECTION - 47. Evidence.—

(1) The party applying for the enforcement of a fereign aw hall, at the time of the application,
produce before the court—

(a) the original award or a copy thereof, d

country in which it was made;

(b) the original agreement for a@ a

(c) such evidence as may be neces

subjected it or, failing any‘\indication thereon, under the law of the country where the award was
made; or

(b) the party against whom the award is invoked was not given proper notice of the appointment of
the arbitrator or of the arbitral proceedings or was otherwise unable to present his case; or

(c) the award deals with a difference not contemplated by or not falling within the terms of the
submission to arbitration, or it contains decisions on matters beyond the scope of the submission to
arbitration: Provided that, if the decisions on matters submitted to arbitration can be separated from
those not so submitted, that part of the award which contains decisions on matters submitted to
arbitration may be enforced; or

(d) the composition of the arbitral authority or the arbitral procedure was not in accordance with the
agreement of the parties, or, failing such agreement, was not in accordance with the law of the country
where the arbitration took place; or

(e) the award has not yet become binding on the parties, or has been set aside or suspended by a
competent authority of the country in which, or under the law of which, that award was made.

(2) Enforcement of an arbitral award may also be refused if the Court finds that—
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(a) the subject-matter of the difference is not capable of settlement by arbitration under the law of
India; or

(b) the enforcement of the award would be contrary to the public policy of India. Explanation.—
Without prejudice to the generality of clause (b) of this section, it is hereby declared, for the avoidance
of any doubt, that an award is in conflict with the public policy of India if the making of the award was
induced or affected by fraud or corruption.

(3) If an application for the setting aside or suspension of the award has been made to a competent
authority referred to in clause (e) of sub-section (1) the Court may, if it considers it proper, adjourn
the decision on the enforcement of the award and may also, on the application of the party claiming
enforcement of the award, order the other party to give suitable securi

SECTION - 50. Appealable orders.—

(1) An appeal shall lie from the order refusing to
(a) refer the parties to arbitration under se

(b) enforce a foreign award und@sect' §

order.

is Chapter shall preju
any award or of availing hi

awards to whichthis Chapter applies.

4. GENEVA CONVENTION AWARD
Geneva Convention Awards-
BACKGROUND- The Conventio

award is granted in almost 90 pér cent of the cases.

The Convention was established as a result of dissatisfaction with the Geneva Protocol on
Arbitration Clauses of 1923 and the Geneva Convention on the Execution of Foreign Arbitral Awards of
1927. The initiative to replace the Geneva treaties came from the International Chamber of Commerce
(ICC), which issued a preliminary draft convention in 1953. The ICC’s initiative was taken over by the
United Nations Economic and Social Council, which produced an amended draft convention in 1955.
That draft was discussed during a conference at the United Nations Headquarters in May-June 1958,
which led to the establishment of the New York Convention.

The following briefly describes the two basic actions contemplated by the New York
Convention.

The first action is the recognition and enforcement of foreign arbitral awards, i.e., arbitral
awards made in the territory of another State. This field of application is defined in article 1. The
general obligation for the Contracting States to recognize such awards as binding and to enforce them
in accordance with their rules of procedure is laid down in article III. A party seeking enforcement of a
foreign award needs to supply to the court: (a) the arbitral award; and (b) the arbitration agreement
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(article 1V). The party against whom enforcement is sought can object to the enforcement by
submitting proof of one of the grounds for refusal of enforcement which are limitatively listed in
article V, paragraph 1. The court may on its own motion refuse enforcement for reasons of public
policy as provided in article V, paragraph 2. If the award is subject to an action for setting aside in the
country in which, or under the law of which, it is made (“the country of origin”), the foreign court
before which enforcement of the award is sought may adjourn its decision on enforcement (article VI).
Finally, if a party seeking enforcement prefers to base its request for enforcement on the court’s
domestic law on enforcement of foreign awards or bilateral or other multilateral treaties in force in
the country where it seeks enforcement, it is allowed to do so by virtue of the so-called more-
favourable-right-provision of article VII, paragraph 1.

The second action contemplated by the New York Conven the referral by a court to
arbitration. Article 11, paragraph 3, provides that a court of a Contract ate, when seized of a matter
in respect of which the parties have made an arbitration
parties, refer them to arbitration.

In both actions, the arbitration agreemer ~the requirements of article II,
paragraphs 1 and 2, which include, in particular, thatithe nt be in writing.

The influence of the New York Co i
arbitration has been phenomenal, The Ne
framework by providing for th i
valid arbitration agreement and he_en i on provided
impetus to the hugely succeg F } Model Law
on International Comm ‘

probably the main r

business di ut@
o)

CONVENTION ON THE RECOGNITION AND ENFORCEMENT OF FOREIGN ARBITRAL AWARDS

ARTICLE INL. This-Convention shall apply to the C@ti n'and enforcement of arbitral awards made

in the territory of a State other than the State where the recognition and enforcement of such awards
tween persons, whether physical or legal. It shall also

parties have submitted

extension under article X hereof, any State may on the basis of reciprocity declare that it will apply the
Convention to the recognitiom’and enforcement of awards made only in the territory of another
Contracting State. It may also declare that it will apply the Convention only to differences arising out of
legal relationships, whether contractual or not, which are considered as commercial under the
national law of the State making such declaration.

ARTICLE II 1. Each Contracting State shall recognise an agreement in writing under which the parties
undertake to submit to arbitration all or any differences which have arisen or which may arise
between them in respect of defined legal relationship, whether contractual or not, concerning a
subject-matter capable of settlement by arbitration. 2. The term “agreement in writing” shall include
an arbitral clause in a contract or an arbitration agreement, signed by the parties or contained in an
exchange of letters or telegrams. 3. The court of a Contracting State, when seized of an action in a
matter in respect of which the parties have made an agreement within the meaning of this article,
shall, at the request of one of the parties, refer the parties to arbitration, unless it finds that the said
agreement is null and void, inoperative and incapable of being performed.

ARTICLE III Each Contracting State shall recognize arbitral awards as binding and enforce them in
accordance with the rules of procedure of the territory where the award is relied upon, under the
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conditions laid down in the following articles. There shall not be imposed substantially more onerous
conditions or higher fees or charges on the recognition or enforcement of arbitral awards to which this
Convention applies than are imposed on the recognition or enforcement of domestic arbitral awards.
ARTICLE IV 1. To obtain the recognition and enforcement mentioned in the preceding article, the party
applying for recognition and enforcement shall, at the time of the application, supply— (a) the duly
authenticated original award or a duly certified copy thereof; (b) the original agreement referred to in
article II or a duly certified copy thereof. 2. If the said award or agreement is not made in an official
language of the country in which the award is relied upon, the party applying for recognition and
enforcement of the award shall produce a translation of these documents into such language. The
translation shall be certified by an official or sworn translator or by a diplomatic or consular agent.
ARTICLE V 1. Recognition and enforcement of the award may be refused, at the request of the party
against whom it is invoked, only if that party furnishes to the competent authority where the
recognition and enforcement is sought, proof that— (a) the parties to the agreement referred to in
article II were, under the law applicable to them, under some incapacity, or the said agreement is not
valid under the law to which the parties have subjected it or, failing any indication thereon, under the
law of the country where the award was made; or (b) the party against whom the award is invoked
was not given proper notice of the appointment of the arbitrator or of the arbitration proceedings or
was otherwise unable to present his case; or (c) the award deals with a difference not contemplated by
or not falling within the terms of the submission to arbitration, or it contains decisions on matters
beyond the scope of the submission to arbitration; provided that, if the decisions on matters submitted
to arbitration can be separated from those not so submitted, that part of the award which contains
decisions on matters submitted to arbitration may be recognised and enforced; or (d) the composition
of the arbitral authority or the arbitral procedure was not in accordance with the agreement of the
parties, or, failing such agreement, was not in accordance with the law of the country where the
arbitration took place; or (e) the award has not yet become binding on the parties, or has been set
aside or suspended by a competent authority of the country in which, or under the law of which, that
award was made. 2. Recognition and enforcement of an arbitral award may also be refused if the
competent authority in the country where recognition and enforcement is sought finds that— (a) the
subject-matter of the difference is not capable of settlement by arbitration under the law of that
country; or (b) the recognition or enforcement of the award would be contrary to the public policy of
that country. /\\\\\ \\\ \

ARTICLE VI If an application for the setting aside or suspension of the award has been made to a
competent authority referred to in article V(1)(e), the authority before which the award is sought to
be relied upon may, if it considers it proper, adjourn the decision on the enforcement of the award and
may also, on the application of the party claiming enforcement of the award, order the other party to
give suitable security.

ARTICLE VII 1. The provisions of the present Convention shall not affect the validity of multilateral or
bilateral agreements concerning the recognition and enforcement of arbitral awards entered into by
the Contracting States nor deprive any interested party of any right he may have to avail himself of an
arbitral award in the manner and to the extent allowed by the law or the treaties of the country where
such award is sought to be relied upon. 2. The Geneva Protocol on Arbitration Clauses of 1923 and the
Geneva Convention on the Execution of Foreign Arbitral Awards of 1927 shall cease to have effect
between Contracting States on their becoming bound and to the extent that they become bound by this
Convention.

ARTICLE VIII 1. This Convention shall be open until 31st December, 1958 for signature on behalf of
any Member of the United Nations and also on behalf of any other State which is or hereafter becomes
member of any specialised agency of the United Nations, or which is or hereafter becomes a party to
the Statute of the International Court of Justice, or any other State to which an invitation has been
addressed by the General Assembly of the United Nations. 2. This Convention shall be ratified and the
instrument of ratification shall be deposited with the Secretary-General of the United Nations.
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ARTICLE IX 1. This Convention shall be open for accession to all States referred to in article VIIL 2.
Accession shall be effected by the deposit of an instrument of accession with the Secretary-General of
the United Nations.

ARTICLE X 1. Any State may, at the time of signature, ratification or accession, declare that this
Convention shall extend to all or any of the territories for the international relations of which it is
responsible. Such a declaration shall take effect when the Convention enters into force for the State
concerned. 2. At any time thereafter any such extension shall be made by notification addressed to the
Secretary-General of the United Nations and shall take effect as from the ninetieth day after the day of
receipt by the Secretary-General of the United Nations of this notification, or as from the date of entry
into force of the Convention for the State concerned, whichever is the later. 3. With respect to those
territories to which this Convention is not extended at the time of signature, ratification or accession,
each State concerned shall consider the possibility of taking the necessary steps in order to extend the
application of this Convention to such territories, subject, where necessary for constitutional reasons,
to the consent of the Governments of such territories. /\( R \\ D ) N

ARTICLE XI In the case of a federal or non-unitary State, the following provisions shall apply:— (a)
with respect of those articles of this Convention that come within the legislative jurisdiction of the
federal authority, the obligations of the federal Government shall to this extent be the same as those of
Contracting States which are not federal States; (b) with respect to those articles of this Convention
that come within the legislative jurisdiction of constituent States or provinces which are not, under the
constitutional system of the federation, bound to take legislative action, the federal Government shall
bring such articles with a favourable recommendation to the notice of the appropriate authorities of
constituent States or provinces at the earliest possible moment; (c) a federal State Party to this
Convention shall, at the request of any other Contracting State transmitted through the Secretary-
General of the United Nations, supply a statement of the law and practice of the federation and its
constituent units in regard to any particular provision of this Convention, showing the extent to which
effect has been given to that provision by legislative or other action.>\/

ARTICLE XII 1. This Convention shall come into force on the ninetieth day following the date of deposit
of the third instrument of ratification or accession. 2. For each State ratifying or acceding to this
Convention after the deposit of the third instrument of ratification or accession, this Convention shall
enter into force on the ninetieth day after deposit by such State of its instrument of ratification or
accession. /\\\\\ \\\

ARTICLE XIII 1. Any Contracting State may denounce this Convention by a written notification to the
Secretary-General of the United Nations. Denunciation shall take effect one year after the date of
receipt of the notification by the Secretary-General. 2. Any State which has made a declaration or
notification under article X may, at any time thereafter, by notification to the Secretary-General of the
United Nations, declare that this Convention shall cease to extend to the territory concerned one year
after the date of the receipt of the notification by the Secretary-General. 3. This Convention shall
continue to be applicable to arbitral awards in respect of which recognition or enforcement
proceedings have been instituted before the denunciation takes effect.

ARTICLE XIV A Contracting State shall not be entitled to avail itself of the present Convention against
other Contracting States except to the extent that it is itself bound to apply the Convention.

ARTICLE XV The Secretary-General of the United Nations shall notify the States contemplated in article
VIII of the following:— (a) signatures and ratifications in accordance with article VIII; (b) accessions in
accordance with article IX; (c) declarations and notifications under articles I, X and XI; (d) the date
upon which this Convention enters into force in accordance with article XII; (e) denunciations and
notifications in accordance with article XIII.

ARTICLE XVI 1. This Convention, of which the Chinese, English, French, Russian and Spanish texts shall
be equally authentic, shall be deposited in the archives of the United Nations. 2. The Secretary-General
of the United Nations shall transmit a certified copy of this Convention to the States contemplated in
article XIII
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PROVISION UNDER ARBITRATION AND CONCILIATION ACT-
GENEVA CONVENTION AWARD

SECTION - 53.Interpretation.- In this Chapter foreign award means an arbitral award on differences
relating to matters considered as commercial under the law in force in India made after the 28th day
of July, 1924,—

(a) in pursuance of an agreement for arbitration to which the Protocol set forth in the Second Schedule
applies, and

(b) between persons of whom one is subject to the jurisdiction of seme one of such Powers as the
Central Government, being satisfied that reciprocal provisions have @ 1ade, may, by notification in
the Official Gazette, declare to be parties to the Convention g€t foxth in-the Third Schedule, and of

(c) in one of such territories as the Central Governme
been made, may, by like notification, declare to be territQrie § the said Convention applies,
ed to be final if any proceedings for

parties to arbitration.- No w'th@}m'
ure, 1908 (5 of 1908), a judicia pTity, on being

seized of a dispute regardi
including an arbitrationag

SECTION - 55.
this Chapter
of\those persons by way of defence, set off or otherwise in
es in this Chapter to enforcing a foreign award shall be

time of application procedure-before the Court—-

(a) the original award or a gopy thereof duly authenticated in the manner required by the law of the
country in which it was made;

(b) evidence proving that the award has become final; and

(c) such evidence as may be necessary to prove that the conditions mentioned in clauses (a) and (c) of
sub-section (1) of section 57 are satisfied.

(2) Where any document requiring to be produced under sub-section (1) is in a foreign language, the
party seeking to enforce the award shall produce a translation into English certified as correct by a
diplomatic or consular agent of the country to which that party belongs or certified as correct in such
other manner as may be sufficient according to the law in force in India.

Explanation.—In this section and all the following sections of this Chapter, Court means the principal
Civil Court of original jurisdiction in a district, and includes the High Court in exercise of its ordinary
original civil jurisdiction, having jurisdiction over the subject-matter of the award if the same had been
the subject matter of a suit, but does not include any civil court of a grade inferior to such principal
Civil Court, or any Court of Small Causes.
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SECTION - 57.Conditions for enforcement of foreign awards.- (1) In order that a foreign award may be
enforceable under this Chapter, it shall be necessary that—

(a) the award has been made in pursuance of a submission to arbitration which is valid under the law
applicable thereto;

(b) the subject-matter of the award is capable of settlement by arbitration under the law of India;

(c) the award has been made by the arbitral tribunal provided for in the submission to arbitration or
constituted in the manner agreed upon by the parties and in conformity with the law governing the
arbitration procedure;

(d) the award has become final in the country in which it has been made, in the sense that it will not be
considered as such if it is open to opposition or appeal or if it is proved that any proceedings for the
purpose of contesting the validity of the award the pending;

(e) the enforcement of the award is not contrary to the public po

Explanation.—Without prejudice to the generality of

avoidance, of any doubt, that an award is in conflict wi

award was induced or affected by fraud or corrupti

refused if the Court is satisfied that—
(a) the award has been annulled jn the
(b) the party agamst whom 1tﬁ§ e @ the arbitration

al incapacity,

h-section (2) entitling him to contest the validity of the
refuse enforcement of the award or adjourn the

59.Appealable orders.- (1) An appeal shall lie from the order refusing—-

(a) to refer the parties to arbitration under section 54: and

(b) to enforce a foreign award under section 57,

(2) No second appeal shall lie from an order passed in appeal under this section, but nothing in this
section shall affect or take away any right to appeal to the Supreme Court.

SECTION - 60.Saving.- Nothing in this Chapter shall prejudice any rights which any person would have
had of enforcing in India of any award or of availing himself in India of any award if this Chapter had
not been enacted.

1961 GENEVA CONVENTION (EUROPEAN CONVENTION ON INTERNATIONAL COMMERCIAL
ARBITRATION)

Preamble

The undersigned, duly authorized,
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Convened under the auspices of the Economic Commission for Europe of the United Nations,
Having noted that on 10th June 1958 at the United Nations Conference on International Commercial
Arbitration has been signed in New York a

Convention on the Recognition and Enforcement of Foreign Arbitral Awards,
Desirous of promoting the development of European trade by, as far as possible, removing certain
difficulties that may impede the organization and operation of international commercial arbitration in
relations between physical or legal persons of different European countries,
Have agreed on the following provisions:

Article I - Scope of the Convention
1. This Convention shall apply:
(a) to arbitration agreements concluded for the purpose of sett

of residence or their seat in different Contracting State
(b) to arbitral procedures and awards based on agre

2. For the purpose of this Convention,
(a) the term "arbitration agreement"” sha
S @eams or in a
‘ equire that an
arbitration agreement be
authorized by these lawgs

arbitration agreements.
2. On signing, ratifying

Article III - Right of foreig onals to be designated as arbitrators
In arbitration covered by Convention, foreign nationals may be designated as arbitrators.

Article IV - Organization of the arbitration

1. The parties to an arbitration agreement shall be free to submit their disputes:
(a) to a permanent arbitral institution; in this case, the arbitration proceedings shall be held in
conformity with the rules of the said institution;

(b) to an ad hoc arbitral procedure; in this case, they shall be free inter alia:

(i) to appoint arbitrators or to establish means for their appointment in the event of an actual dispute;
(ii) to determine the place of arbitration; and

(iii) to lay down the procedure to be followed by the arbitrators.

2. Where the parties have agreed to submit any disputes to an ad hoc arbitration, and where within
thirty days of the notification of the request for arbitration to the respondent one of the parties fails to
appoint his arbitrator, the latter shall, unless otherwise provided, be appointed at the request of the
other party by the President of the competent Chamber of Commerce of the country of the defaulting
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party's habitual place of residence or seat at the time of the introduction of the request for arbitration.
This paragraph shall also apply to the replacement of the arbitrator(s) appointed by one of the parties
or by the President of the Chamber of Commerce above referred to.

3. Where the parties have agreed to submit any disputes to an ad hoc arbitration by one or more
arbitrators and the arbitration agreement contains no indication regarding the organization of the
arbitration, as mentioned in paragraph 1 of this article, the necessary steps shall be taken by the
arbitrator(s) already appointed, unless the parties are able to agree thereon and without prejudice to
the case referred to in paragraph 2 above. Where the parties cannot agree on the appointment of the
sole arbitrator or where the arbitrators appointed cannot agree on-the measures to be taken, the
claimant shall apply for the necessary action, where the place of arl@tl has been agreed upon by
the parties, at his option to the President of the Chamber of ce-of the place of arbitration

arbitration, or to the Special Committe
to this Convention. Where the
the respondent or the arbitrator

atutes of a permanent arbitral institution the
, provided that the arbitrators have not

heir disputes to a permanent arbitral institution without

d cannot agree thereon, the claimant may request the
determination of such in
6. Where the arbitratio )
permanent arbitral institution-6r an ad hoc arbitration) to which the parties have agreed to submit
their dispute, and where the parties cannot agree thereon, the claimant shall be entitled to have
recourse in this case to the procedure referred to in paragraph 3 above to determine the question. The
President of the competent Chamber of Commerce or the Special Committee, shall be entitled either to
refer the parties to a permanent arbitral institution or to request the parties to appoint their
arbitrators within such time-limits as the President of the competent Chamber of Commerce or the
Special Committee may have fixed and to agree within such time-limits on the necessary measures for
the functioning of the arbitration. In the latter case, the provisions of paragraphs 2, 3 and 4 of this
Article shall apply.

7. Where within a period of sixty days from the moment when he was requested to fulfil one of the
functions set out in paragraphs 2, 3, 4, 5 and 6 of this Article, the President of the Chamber of
Commerce designated by virtue of these paragraphs has not fulfilled one of these functions, the party
requesting shall be entitled to ask the Special Committee to do so.
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Article V - Plea as to arbitral jurisdiction

1. The party which intends to raise a plea as to the arbitrator's jurisdiction based on the fact that the
arbitration agreement was either non-existent or null and void or had lapsed shall do so during the
arbitration proceedings, not later than the delivery of its statement of claim or defence relating to the
substance of the dispute; those based on the fact that an arbitrator has exceeded his terms of reference
shall be raised during the arbitration proceedings as soon as the question on which the arbitrator is
alleged to have no jurisdiction is raised during the arbitral procedure. Where the delay in raising the
plea is due to a cause which the arbitrator deems justified, the arbitrator shall declare the plea
admissible.

2. Pleas to the jurisdiction referred to in paragraph 1 above that have not been raised during the time-
limits there referred to, may not be entered either during a § quent stage of the arbitral
proceedings where they are pleas left to the sole discretion o i

h€ award. The arbitrator's decision
on the delay in raising the plea, i G subject to judicial control.
3. Subject to any subsequent judicial con
jurisdiction is called in question shall
jurisdiction and to decide upo e
contract of which the agreement

parties, plicable) ‘¢ , and with reference to other questions:
(a) under the ich S ties have subjected their arbitration agreement;
(b) failing any indica the law of the country in which the award is to be made;
(c) failing any indicatio

the time when the questio

determined, under the co

dispute.

The courts may also refuse recognition of the arbitration agreement if under the law of their country
the dispute is not capable of settlement by arbitration.

3. Where either party to an arbitration agreement has initiated arbitration proceedings before any
resort is had to a court, courts of Contracting States subsequently asked to deal with the same subject-
matter between the same parties or with the question whether the arbitration agreement was non-
existent or null and void or had lapsed, shall stay their ruling on the arbitrator's jurisdiction until the
arbitral award is made, unless they have good and substantial reasons to the contrary.
4. A request for interim measures or measures of conservation addressed to a judicial authority shall
not be deemed incompatible with the arbitration agreement, or regarded as a submission of the
substance of the case to the court.
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Article VII - Applicable law

1. The parties shall be free to determine, by agreement, the law to be applied by the arbitrators to the
substance of the dispute. Failing any indication by the parties as to the applicable law, the arbitrators
shall apply the proper law under the rule of conflict that the arbitrators deem applicable. In both cases
the arbitrators shall take account of the terms of the contract and trade usages.
2. The arbitrators shall act as amiables compositeurs if the parties so decide and if they may do so
under the law applicable to the arbitration.

Article VIII - Reasons for the award

The parties shall be presumed to have agreed that reasons shall be given for the award unless they:

(a) either expressly declare that reasons shall not be given; or

(b) have assented to an arbitral procedure under which it is no fo give reasons for awards,
g, or if there has not been

1. The setting aside in a Contracting State ) arit@al rd covered by this Convention shall only
constitute a ground for the refusal of enforcement in another Contraeting State where
such setting aside took place in@

and for one of the following reason

(a) the parties to the arbitrati

those not so.s
arbitration need not be set aside;
(d) the composition of the arbitra

oreign Arbitral Awards of 10th June 1958, paragraph 1 of this
f Article V(1)(e) of the New York Convention solely to the cases of
setting aside set out under paragraph 1 above.

Article X - Final clauses

1. This Convention is open for signature or accession by countries members of the Economic
Commission for Europe and countries admitted to the Commission in a consultative capacity under
paragraph 8 of the Commission's terms of reference.

2. Such countries as may participate in certain activities of the Economic Commission for Europe in
accordance with paragraph 11 of the Commission's terms of reference may become Contracting
Parties to this Convention by acceding thereto after its entry into force.

3. The Convention shall be open for signature until 31 December 1961 inclusive. Thereafter, it shall be
open for accession.
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4. This Convention shall be ratified.

5. Ratification or accession shall be effected by the deposit of an instrument with the Secretary-
General of the United Nations.

6. When signing, ratifying or acceding to this Convention, the Contracting Parties shall communicate to
the Secretary-General of the United Nations a list of the Chambers of Commerce or other institutions in
their country who will exercise the functions conferred by virtue of Article IV of this Convention on
Presidents of the competent Chambers of Commerce.

(>

7. The provisions of the present Convention shall not affect alidity-of multilateral or bilateral
five of the countries referred to in

ation or accession. For any country

United Nations. Denunciatioy
General of the notificatipn-of

0 be in force from the date on

y the'countries referred to in paragraph 1,
nder paragraph 2 above, of:

(d) the dates of entry

(e) denunciations unde

(f) the termination of this (

12. After 31 December 196

General of the United Nations, who shall transmit certified true copies to each of the countries
mentioned in paragraphs 1 and 2 above.

IN WITNESS WHEREOF the undersigned, being duly authorized thereto, have signed this Convention.
DONE at Geneva, this twenty-first day of April, one thousand nine hundred and sixty-one, in a single
copy in the English, French and Russian languages, each text being equally authentic.

Annex - Composition and procedure of the special committee referred to in Article IV of the
Convention

1. The Special Committee referred to in Article IV of the Convention shall consist of two regular
members and a Chairman. One of the regular members shall be elected by the Chambers of Commerce
or other institutions designated, under Article X, paragraph 6, of the Convention, by States in which at
the time when the Convention is open to signature National Committees of the International Chamber
of Commerce exist, and which at the time of the election are parties to the Convention. The other
member shall be elected by the Chambers of Commerce or other institutions designated, under Article

45




Yenaissanc@e

Law College
Class -LL.B (HONS.) IV SEM. Subject -Alternative Dispute Resolution

X, paragraph 6, of the Convention, by States in which at the time when the Convention is open to
signature no National Committees of the International Chamber of Commerce exist and which at the
time of the election are parties to the Convention.

2. The persons who are to act as Chairman of the Special Committee pursuant to paragraph 7 of this
Annex shall also be elected in like manner by the Chambers of Commerce or other institutions referred
to in paragraph 1 of this Annex.

3. The Chambers of Commerce or other institutions referred to in paragraph 1 of this Annex shall elect
alternates at the same time and in the same manner as they elect the Chairman and other regular
members, in case of the temporary inability of the Chairman or reg armex bers to act. In the event of
the permanent inability to act or of the resignation of a Chairman aTegular member, then the
alternate elected to replace him shall become, as the case ma e Chairman or regular member,

ies to the Convention shall also @ entitled to take
t'be possible to hold election hin"the prescribed

ber of the Special Committee shall be communicated to the
hall notify the States referred to in Article X, paragraph

into force of paragraph

Annex.

7. The persons elected to the office of Chairman shall exercise their functions in rotation, each during a
period of two years. The question which of these two persons shall act as Chairman during the first
two-year period after the entry into force of the Convention shall be decided by the drawing of lots.
The office of Chairman shall thereafter be vested, for each successive two-year period, in the person
elected Chairman by the group of countries other than that by which the Chairman exercising his
functions during the immediately preceding two-year period was elected.

8. The reference to the Special Committee of one of the requests referred to in paragraphs 3 to 7 of the
aforesaid Article IV shall be addressed to the Executive Secretary of the Economic Commission for
Europe. The Executive Secretary shall in the first instance lay the request before the member of the
Special Committee elected by the group of countries other than that by which the Chairman holding
office at the time of the introduction of the request was elected. The proposal of the member applied to
in the first instance shall be communicated by the Executive Secretary to the other member of the
Committee and, if that other member agrees to this proposal, it shall be deemed to be the Committee's
ruling and shall be communicated as such by the Executive Secretary to the person who made the
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request.

9. If the two members of the Special Committee applied to by the Executive Secretary are unable to
agree on a ruling by correspondence, the Executive Secretary of the Economic Commission for Europe
shall convene a meeting of the said Committee at Geneva in an attempt to secure a unanimous decision
on the request. In the absence of unanimity, the Committee's decision shall be given by a majority vote
and shall be communicated by the Executive Secretary to the person who made the request.
10. The expenses connected with the Special Committee's action shall be advanced by the person
requesting such action but shall be considered as costs in the cause.
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Unit-V Rule making Power

RULE MAKING
POWER

1. Legal Service Authorities Act, 1987

LEGAL SERVICES AUTHORITIES ACT, 1987

This Act is to constitute Legal Services Authorities which sh
services to the weaker sections of the society to ensure that a
denied to any citizen by reason of economic or other disabili

asis’of equal opportunity. Definitions
entral Authority” means the National

d)COl
i@ll 0
exerciseé judicial or quasi-judicial fun

e rendering
er authority

THE NATIONA

Justice of India. - The\Salary >and allowances to the officers and other employees of the
Central Authority may be\prescribed by the Central Government in consultation with the Chief
Justice of India. - The administrative expenses, including the salaries etc., shall be from
the Consolidated Fund of India. - All orders and decisions of the Central Authority shall be,
authenticated by the Member-Secretary or any officer authorized by the Executive Chairman. =

Supreme Court Legal Services Committee - The Central Authority shall constitute a committee to be
called the Supreme Court Legal Services Committee for performing such functions determined
by the Central Authority.

- The Committee shall consist of - a sitting Judge of the Supreme Court who shall be the Chairman; and
such number of other members prescribed by the Central Government, to be nominated by the Chief
Justice of India. - The Chief Justice of India shall appoint a person to be the Secretary to
the  Committee. - The terms of office and other conditions are determined by the Central Authority.
such number of officers and employees are appointed by the committee, in consultation with the
Chief Justice of India. The salaries and allowances of officers and other employees of the Committee
shall be prescribed by the Central Government in consultation with the Chief Justice of India.
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Functions of the Central Authority - The Central Authority shall perform all or any of the following
functions, namely: - (a) lay down policies and principles; (b) frame the most effective and
economical schemes; (c) utilize the funds at its disposal and make appropriate allocations of  funds
to the State Authorities and District Authorities; (d) take necessary steps by way of social justice
litigation with regard to consumer protection, environmental protection or any other matter
of special concern to the weaker sections of the society and for this purpose, give training to
social workers in legal skills; (e) organize legal aid camps, especially in rural area, slums or
labour colonies with the dual propose of educating the weaker sections of the society as to their rights
as well as encouraging the settlement of disputes through Lok Adalats. (f) encourage the settlement of
disputes by way of negotiations, arbitration and conciliation; (g) undertake and promote research in
the field of legal services with special reference to the need for such e@ic among the poor; (h) to do
all things necessary for the purpose of ensuring commitme ufidamental duties of citizens
under Part IVA of the Constitution; (i) monitor and i

programmes at periodic intervals and provide for i

schemes implemented in whole or in part by fund

e
d@po sal for the implementation of legal services
n consultation with the Bar-Council of India,

and other legal services organizations
n of the legal services programmes. =Central

(a) S
(b) (b) a serving or retired Judge of the High Court to be nominated by the Governor, in
consultation with the Chief Justice of the High Court, who shall be the Executive
Chairman; and
(© (c) such number of other members, prescribed by the State Government, to be
nominated by that Government in consultation with the Chief Justice of the High
Court.
(3) The State Government shall, in consultation with the Chief Justice of the High Court, appoint a
person belonging to the State Higher Judicial Service, not lower in rank than that of a District Judge, as
the Member Secretary of the State Authority, to work with the Executive Chairman of the State
Authority;
(4) The terms and conditions may be prescribed by the State Government in consultation with the
Chief Justice of the High Court.
(5) such number of officers and other employees appointed by the State authority in consultation with
the Chief Justice of the High Court.
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(6) salary and allowances prescribed by the State Government in consultation with the Chief Justice of
the High Court.

(7) The administrative expenses, including the salaries,etc., shall be from the consolidated fund of the
State.

(8) All orders and decisions shall be authenticated by the Member Secretary or any other officer of the
State Authority duly authorized by the Executive Chairman of the State Authority.

Functions of the State Authority -
(1) It shall be the duty of the State Authority to give effect to the policy and directions of the Central
Authority.
in, subsection (1), the State
giye legal service to persons

High Court cases; (c) undertake preventive and stra
functions as the State Authority may, in consultatiopwi
State Authority to act in coordination with othe
Central Authority.

High Court Legal Services Co
(1) The State Authority shall c

e Qi Aut ty.
] all\be the Chairman;

10 rt.

number of other members

of the High Court.

(3) The State Authority shall, in consultation with the Chairman of the District Authority, appoint a
person belonging to the State Judicial Service not lower in rank than that of a Subordinate Judge or
Civil Judge posted at the seat of the District Judiciary as Secretary of the District Authority to work
with the Chairman of that Committee.

(4) The terms of office and other conditions are determined by the State Authority in consultation with
the Chief Justice of the High Court.

(5) such number of officers and employees are appointed by the committee, in consultation with the
Chief Justice of the High Court

(6) The salaries and allowances officers and other employees of the Committee shall be prescribed by
the State Government in consultation with the Chief Justice of the High Court.

(7) The administrative expenses, including the salaries, etc., shall be from the consolidated fund of the
State.

(8) All orders and decisions of the District Authority shall be authenticated by the Secretary or by any
officer duly authorized by the Chairman of that Authority.
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Functions of District Authority -

(1) It shall be the duty of every District Authority to perform such of the functions of the State
Authority in the District as may be delegated to it from time to time by the State Authority.

(2) Without prejudice to the generality of the functions referred to in subsection (1), the District
Authority may perform all or any of the following functions, namely:- (a) coordinate the activities of
the Taluk Legal Services Committee and other legal services in the District; (b) organize Lok Adalats
within the District; and (c) perform such other functions as the State Authority may fix by regulations.

District Authority to act in coordination with other agencies and be subject to directions given by the
Central Authority, etc.- Taluk Legal Services Committee - (1) The State Authority may constitute a
Committee, to be called the Taluk Legal Services Committee, for ea or mandal or for group of
taluks or mandals. (2) The Committee shall consist of --- (a) the st|Judicial Officer operating
within the jurisdiction of the Committee who shall be the e airman; and (b) such number of
other members, nominated by that Government in ces 3

Court.

(3) such number of officers, appointed by the ca

High Court.

(4) The salaries and allowances of officers a

District Authority.

Functions of Taluk

Juvenile home, or in a psychiatric hospital or psychiatric nursing home; or (h) in receipt of annual
income less than rupees nine thousand or such other higher amount as may be prescribed by the State
Government, if the case is before a court other than the Supreme Court, and less than rupees twelve
thousand or such other higher amount as may be prescribed by the Central Government, if the case is
before the Supreme Court. Entitlement to legal services Persons who satisfy or any of the criteria
specified in this Act [in section 12] shall be entitled to receive legal services provided that the
concerned Authority is satisfied that such person has a prima-facie case to prosecute or to defend.
=An affidavit made by a person as to his income may be regarded as sufficient for making him eligible
to the entitlement of legal services under this Act unless the concerned Authority has reason to
disbelieve such affidavit.

FINANCE, ACCOUNTS AND AUDIT Grants by the Central Government - The Central Government
shall, after due appropriation made by Parliament by law in this behalf, pay to the Central Authority,
by way of grants, such sums of money as the Central Government may think fit for being utilized for
the purposes of this Act.
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National Legal Aid Fund - The Central Authority shall establish a fund to be called the National Legal
Aid fund and there shall be credited thereto— (a) all sums of money given as grants by the Central
Government; (b) any grants or donations that may be made to the Central Authority by any other
person for the purposes of this Act; (c) any amount received by the Central Authority under the orders
of any court or from any other source. - The National Legal Aid Fund shall be applied for meeting-- (a)
the cost of legal services provided under this Act including grants made to State Authorities; (b) the
cost of legal services provided by the Supreme Court Legal Services Committee; (c) any other expenses
which are required to be met by the Central Authority.

State Legal Aid Fund - (1) A State Authority shall establish a fund te_be called the State Legal Aid
Fund and there shall be credited thereto — (a) all sums of money pi@ t or any grants made by the
Central Authority for the purposes of this Act; (b) any grant d iops| that may be made to the

of this Act; (c) any other

State Legal Aid Fund shall be applied for meetin a e unctions referred to in this Act [in
section 7]; (b) the cost of legal i ided the High Court Legal Services
Committees; (c) any other expenses which arg ire

e State Authority,
inder the orders

y or the District Authority (hereinafter

; may be, shall maintain proper accounts and

L al statement of accounts including the income and
) The accounts of the Authorities shall be audited by

connection with the auditing-of the accounts of an Authority under this Act, shall have the right to
demand the production of bQoks, accounts, connected vouchers and other documents and papers and
to inspect any of the offices of the Authorities under this Act. - (4) The accounts of the Authorities, as
certified by the Comptroller and Auditor General of India or any other person appointed by him in this
behalf together with the audit report thereon, shall be forwarded annually by the Authorities to the
Central Government or the State Governments, as the case may be. - (5) The Central Government shall
cause the accounts and the audit report received by it under sub-section (4) to be laid, as soon as may
be after they are received, before each house of Parliament. - (6) The State Government shall
cause the accounts and the audit report received by it under sub-section (4) to be laid, as soon as may
be after they are received, before the State Legislature.

LOK ADALATS Organization of Lok Adalats Every State Authority or District Authority or the
Supreme Court Legal Services Committee or every High Court Legal Services Committee or, as the case
may be, Taluk Legal Services Committee may organize Lok Adalats at such intervals and places and
for exercising such jurisdiction and for such areas as it thinks fit.
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Every Lok Adalat organized for an area shall consist of such number of- (a) serving or retired judicial
officers; and (b) other persons, of the area as may be specified by the respective committees,
organizing such Lok Adalat.

The experience and qualifications of other persons for Lok Adalats organized by the Supreme Court
Legal Services Committee shall be prescribed by the Central Government in consultation with the Chief
Justice of India. The experience and qualifications of other persons referred to in clause (b) of sub-
section (2) for Lok Adalats other than referred to in sub-section (3) shall be such as may be
prescribed by the State Government in consultation with the Chief Justice of the High Court. A Lok
Adalat shall have jurisdiction to determine and to arrive at a compromise or settlement between the
parties to a dispute in respect of-- (i) any case pending before; or (ii) any. matter which is falling within
the jurisdiction of, and is not brought before, any court for which the L@A alat is organized: Provided
that the Lok Adalat shall have no jurisdiction in respect of any ea attet relating to an offence not
compoundable under any law.

Cognizance of cases by Lok Adalats -

(1) Where in any case referred to in clause (i) ) of section 19 [:i.e., any case pending
before any court for which the Lok Adalat i zani iJ\(a) the parties thereof agree; or (b) one of
the parties thereof makes an applicatien he

settlement and if such court is@ 1 fac

the court is satisfied that the mat

expedition to arrive a3
principles of justice, eq

be arrived at between the parties, the record of the case shall be returned by it to the court, from
which the reference has been received for disposal.

(6) Where no award is made by the Lok Adalat on the ground that no compromise or settlement could
be arrived at between the parties, in a matter referred in sub-section (2), that Lok Adalat shall advice
the parties to seek remedy in a court.

(7) Where the record of the case is returned to the court, such court shall proceed to deal with such
case from the stage which was reached before such reference took place.

Award of Lok Adalat -

(1) Every award of the Lok Adalat shall be deemed to be a decree of a civil court or, as the case may be,
an order of any other court and where a compromise or settlement has been arrived at by a Lok
Adalat in a case referred to it, the court-fee paid in such case shall be refunded in the manner provided
under the Court-fees Act,

(2) Every award made by a Lok Adalat shall be final and binding on all the parties to the dispute, and
no appeal shall lie to any court against the award.
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Powers of Lok Adalat or Permanent Lok Adalat

(1) The Lok Adalat “or Permanent Lok Adalat” shall, for the purposes of holding any determination
under this Act, have the same powers as are vested in a civil court under the Code of Civil Procedure,
1908, while trying a suit in respect of the following matters, namely:- (a) the summoning and
enforcing the attendance of any witness and examining him on oath; (b) the discovery and production
of any document; (c) the reception of evidence on affidavits; (d) the requisitioning of any public record
or document or copy of such record or document from any court or office; and (e) such other matters
as may be prescribed.

(2) Without prejudice to the generality of the powers contained in sub-section (1), every Lok Adalat or
Permanent Lok Adalat shall have the requisite powers to specify_its own procedure for the
determination of any dispute coming before it. (3) All proceedings b e@e a Lok Adalat “or Permanent
Lok Adalat” shall be deemed to be judicial proceedings.

PRE-LITIGATION CONCILIATION AND SETTLEMEN
=Definitions - (a) “Permanent Lok Adalat” meang-a : Adalat (b) “public utility service”
or goods by air, road or water; or (ii)
postal, telegraph or telephone service; or sup@ of\power, light or water to the public by any
establishment; or (iv) system of publie_cor ancy/or sanitation; or (v) seryiee. in hospital or
dispensary; or (vi) insurance service, and-includes any service which the Centra
thepublic interest, by notificati

ence in public utility service to be nominated by the Central
& Government on the recommendation of the Central

such as may be prescribed entral Government.

= Cognizance of cases by Permanent Lok Adalat -

(1) Any party to a dispute may, before the dispute is brought before any court, make an application to
the Permanent Lok Adalat for the settlement of dispute:

-Provided that the Permanent Lok Adalat shall not have jurisdiction in respect of any matter relating
to an offence not compoundable under any law: -Provided further that the Permanent Lok Adalat shall
not have jurisdiction in the matter where the value of the property in dispute exceeds ten lakh rupees:
-Provided also that the Central Government, may, by notification, increase the limit of ten lakh rupees
specified in the second proviso in consultation with the Central Authority.

(2) After an application is made under sub-section (1) to the Permanent Lok Adalat, no party to that
application shall invoke jurisdiction of any court in the same dispute.

(3) Where an application is made to a Permanent Lok Adalat under subsection (1), it-- (a) shall direct
each party to the application -to file before it a written statement, -stating therein the facts and nature
of dispute, points or issues in such dispute and grounds relied in support of, or in opposition to, such
points or issues, -and such party may supplement such statement with any document and other
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evidence which such party deems appropriate in proof of such facts and grounds -and shall send a
copy of such statement together with a copy of such document and other evidence, if any, to each of
the parties to the application; (b) may require any party to the application to file additional statement
before it at any stage of the conciliation proceedings; (c) shall communicate any document or
statement received by it from any party to the application to the other party, to enable such other
party to present reply thereto.

(4) When statement, additional statement and reply, if any, have been filed under sub-section (3), -to
the satisfaction of the Permanent Lok Adalat, -it shall conduct conciliation proceedings between the
parties to the application in such manner as it thinks appropriate taking into account the
circumstances of the dispute.

(4), -assist the parties in their attempt to reach an amica
independent and impartial manner.

(6) It shall be the duty of every party to the applies
Permanent Lok Adalat in conciliation of the disputerela

concilia
which may be acceptable to
formulate the terms of a possib § dispute -and give to the parties conce ned for their

observations -and in case the pa each at-an agreement on the settlepre; ¢ dispute, -they

. ks Adalat shall, while conducting
i ags or deciding a dispute on merit un s Act, -be guided by the principles of
natural justice, objectivity, fair play, equity and othe i

aty der this Act -made either on merit or in terms of a
ing on all the parties thereto and on persons claiming

under them.

(2) Every award of the

court.

(3) The award made by the Permanent Lok Adalat under this Act -shall be by a majority of the persons
constituting the Permanent L0}

(4) Every award made by the Permanent Lok Adalat under this Act -shall be final and shall not be
called in question in any original suit, application or execution proceeding.

(5) The Permanent Lok Adalat may transmit any award made by it -to a civil court having local
jurisdiction and such civil court shall execute the order as if it were a decree made by that court.]

MISCELLANEOUS # Members and staff of Authorities, Committees and Lok Adalats to be public
servants. -

#Protection of action taken in good faith. - -No suit, prosecution or other legal proceedings shall lie
against-- Such public servants mentioned above for anything which is in good faith done or intended to
be done under the provisions of this Act or any rule or regulation made there under.

2. Lok Adalat
Camps of Lok Adalat were started initially in Gujarat in March 1982 and now it has been extended
throughout the Country. The evolution of this movement was a part of the strategy to relieve heavy
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burden on the Courts with pending cases. The reason to create such camps were only the pending
cases and to give relief to the litigants who were in a queue to get justice.

Seekers of justice are in millions and it is becoming rather difficult for the Courts to cope up with the
ever-increasing cases with the present infrastructure and manpower. Courts are clogged with cases.
There is serious problem of overcrowding of dockets. Because of the ever-increasing number of cases
the Court system is under great pressure. Therefore, if there was at the threshold a permanent
mechanism or machinery to settle the matters at a pre-trial stage, many matters would not find their
way to the Courts. Similarly, if there are permanent forums to which Courts may refer cases, the load
of cases could be taken off the Courts.In order to reduce the heavy demand on Court time, cases must
be resolved by resorting to 'Alternative Dispute Resolution' Methods @f e they enter the portals of
Court. Here comes the significance of Lok Adalat which has ved its-Significance by settling huge
number of Third Party claims referred by Motor Accident Cldi i

relating to offences, which are not compoundable, 3

matters.

Matters pending or at pre-trial stage, providéd a re el@lc S
authority or committee, when the dispute. e-tri

ot cctad the Logal Servi tes Act 1087 an

3 ation of legal
system promotes justice on 3 e ity. Ory récognition to
the resolution of dispute ) ' 3 Lok Adalats.

a legislative attempt to decongest the
need for decentralization of justice.

Country through this for o the satisfaction of the claimants. It is expected to gather further
momentum for settlement\ofthese claims through this medium as both claimants do and the
Insurance Company get benefit out of it.

That is the reason why Insurance Companies are interested in settling Third Party claims by Lok
Adalats. The increase in cases in Motor Accident Claim Tribunal (MACT) and backlog of pending cases
pressed the insurer and the judicial system to think about the quick disposal oriented system like Lok
Adalat/Conciliatory forums should be utilized to optimum level.

Lok Adalat now is playing sole role in solving disputes and settling MACT cases. It has become a
Dispute Management Institution. It is an informal system of dispute resolution. This is the expeditious
method to settle large number of MACT claims. It is the best provisions by the effort of judiciary.
Disposal through Lok Adalat is the only panacea for controlling the arrears of cases. Insurance
Company can save additional interest. This is the simplest method, which is devoid of procedural
wrangles of regular trial. According to Legal Services Authorities (Amendment) Act 1994 effective
from 09-11-1995 has since been passed, Lok Adalat settlement is no longer a voluntary concept. By
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this Act Lok Adalat has got statutory character and has been legally recognized. Certain salient
features of the Act are enumerated below:

Section 19

1 Central, State, District and Taluka legal Services Authority has been created who are responsible for
organizing Lok Adalats at such intervals and place.

2 Conciliators for Lok Adalat comprise the following: -

A A sitting or retired judicial officer.

B other persons of repute as may be prescribed by the State Government in consultation with the Chief
Justice of High Court.

Section 20: Reference of Cases

Cases can be referred for consideration of Lok Adalat as unde

1 By consent of both the parties to the disputes.

2 One of the parties makes an application for refrence

3 Where the Court is satisfied that the matter is(an3 iate’one to be taken cognizance of by the
Lok Adalat.

principles.
5 Where no compromise has bee
concerned court for disposa

Section 21
After the a

2 Discovery of document
3 Reception of evidences.
4 Requistioning of Public rec

Hon’ble Delhi High Court has given a landmark decision highlighting the significance of Lok Adalat
movement. It has far reaching ramifications.
Landmark Decision of Hon’ble Delhi High Court AIR 1999 Delhi Page-88

Facts of the Case - The petitioner filed a writ petition before Delhi High Court for restoration of
electricity at his premises, which was disconnected by the Delhi Vidyut Board (DVB) on account of
non-payment of Bill. Interalia, the grievances of the citizens were not only confined to the DVB but also
directed against the State agencies like DDA, Municipal Corporation, MTNL, GIC and other bodies,
Court notices were directed to be issued to NALSA and Delhi State Legal Service Authority. Judgment
Held- His lordship Hon’ble Mr. Justice Anil Dev Singh passed the order giving directions for setting up
of permanent Lok Adalats. The scholarly observations of His Lordship Mr Justice Anil Dev Singh
deserve special commendations and are worthy of note. It will be profitable to reproduce the
important text and abstract from this judgment, which should be an eye opener for all of us. It should
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also steer the conscience of all, as there is an increasing need to make Lok Adalat movement a
permanent feature.

Article 39 A of the Constitution of India provides for equal justice and free legal aid. It is, therefore
clear that the State has been ordained to secure a legal system, which promotes justice on the basis of
equal opportunity. The language of Article-39 A is couched in mandatory terms. This is made more
than clear by the use of the twice-occurring word “shall” in Art-39 A. It is emphasized that the legal
system should be able to deliver justice expeditiously on the basis of equal opportunity and provide
free legal aid to secure that opportunities for securing justice are not denied to any citizens by reasons
of economic or other disabilities. It was in this context that the parliament enacted the Legal Services
Authority Act-1987.

basis. What we do today will shape our tomorrow.
System crushing the choice under its own weig

e Legal Aid Committee formed
eément in the society so that the

aha d should
illiterate, who don't have access to courts. One need not be a

system promotes justice O S

by suitable legislation or scheme€s or in any other way, to ensure that opportunities for securing justice
are not denied to any citizen by reason of economic or other disability. Articles 14 and 22(1) also make
it obligatory for the State to ensure equality before law and a legal system which promotes justice on a
basis of equal opportunity to all. Legal aid strives to ensure that constitutional pledge is fulfilled in its
letter and spirit and equal justice is made available to the poor, downtrodden and weaker sections of
the society.}

The earliest Legal Aid movement appears to be of the year 1851 when some enactment was
introduced in France for providing legal assistance to the indigent. In Britain, the history of the
organised efforts on the part of the State to provide legal services to the poor and needy dates back to
1944, when Lord Chancellor, Viscount Simon appointed Rushcliffe Committee to enquire about the
facilities existing in England and Wales for giving legal advice to the poor and to make
recommendations as appear to be desirable for ensuring that persons in need of legal advice are
provided the same by the State. Since 1952, the Govt. of India also started addressing to the question
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of legal aid for the poor in various conferences of Law Ministers and Law Commissions. In 1960, some
guidelines were drawn by the Govt. for legal aid schemes.

In different states legal aid schemes were floated through Legal Aid Boards, Societies and Law
Departments. In 1980, a Committee at the national level was constituted to oversee and supervise
legal aid programmes throughout the country under the Chairmanship of Hon. Mr. Justice P.N.
Bhagwati then a Judge of the Supreme Court of India. This Committee came to be known as CILAS
(Committee for Implementing Legal Aid Schemes) and started monitoring legal aid activities
throughout the country. Expert committees constituted, from 1950 onwards, to advise governments
on providing legal aid to the poor have been unanimous that the formallegal system is unsuited to the
needs of the poor. The 1977 report of the committee of Justices Krislin and P.N. Bhagwati, both of
the Supreme Court, drew up a detailed scheme which envisag i

major tool in bringing about both institutional and law refo

enta : a ent of their
disputes. In 1987 Legal Service 3 - ‘ e to legal aid
programmes throughout-the-cc : ; .

functional for the first

In October, 1998, His Lo i n. Dr. Justice A.S. Anand assumed the Office of the Chief Justice of
India and thus became the n-in-Chief of National Legal Services Authority. His Lordship Hon. Mr.
Justice S.P. Bharucha, the senior-most Judge of the Supreme Court of India assumed the office of the
Executive Chairman, National Legal Services Authority.

Criterion for providing legal aid
Section 12 of the Legal Services Authorities Act, 1987 prescribes the criteria for giving legal services to
the eligible persons. Section 12 of the Act reads as under:-

Every person who has to file or defend a case shall be entitled to legal services under this Act if that
person is -

(a) a member of a Scheduled Caste or Scheduled Tribe;

(b) a victim of trafficking in human beings or begar as referred to in Article 23 of the Constitution;

(c) awoman or a child;

(d) a mentally ill or otherwise disabled person;
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(e) a person under circumstances of undeserved want such as being a victim of a mass disaster, ethnic
violence, caste atrocity, flood, drought, earthquake or industrial disaster; or

(f) an industrial workman; or

(g) in custody, including custody in a protective home within the meaning of clause (g) of section 2 of
the Immoral Traffic (Prevention) Act, 1956 (104 of 1956); or in a juvenile home within the meaning of
clause.

(j) of section 2 of the Juvenile Justice Act, 1986 (53 of 1986) or in a psychiatric hospital or psychiatric
nursing home within the meaning of clause (g) of section 2 of the Mental Health Act, 1987 (14 of
1987); or

(h) in receipt of annual income less than rupees nine thousand or such-other higher amount as may be
prescribed by the State Govt,, if the case is before a court other tha t@s preme Court, and less than
rupees twelve thousand or such other higher amount as may be ib€

Section 2(1) (aaa) defines the 'court’ as a ci

any other authority constituted § seju

judicial functions. As per secti egal-sepvice' includes the rendering of any service in the
g before any court or other authe ibunal and the

under the Act for providing legal aid and assistance.

ody constituted to lay down policies and principles for

provisions of the Act and to frame most effective and

also disburses funds and grants to State Legal Services
g’legal aid schemes and programmes.

In every State a State Legal Services Authority is constituted to give effect to the policies and directions
of the Central Authority (NALSA) and to give legal services to the people and conduct Lok Adalats in
the State. State Legal Services Authority is headed by the Chief Justice of the State High Court who is its
Patron-in-Chief. A serving or retired Judge of the High Court is nominated as its Executive Chairman.
District Legal Services Authority is constituted in every District to implement Legal Aid Programmes
and Schemes in the District. The District Judge of the District is its ex-officio Chairman.

Taluk Legal Services Committees are also constituted for each of the Taluk or Mandal or for group of
Taluk or Mandals to coordinate the activities of legal services in the Taluk and to organise Lok Adalats.
Every Taluk Legal Services Committee is headed by a senior Civil Judge operating within the
jurisdiction of the Committee who is its ex-officio Chairman.

Supreme Court Legal Services Committee

The Central Authority shall constitute a Committee to be called the Supreme Court Legal Services
Committee for the purpose of exercising such powers and performing such functions as may be
determined by regulations made by the Central Authority.
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NALSA is laying great deal of emphasis on legal literacy and legal awareness campaign. Almost all the
State Legal Services Authorities are identifying suitable and trustworthy NGOs through whom legal
literacy campaign may be taken to tribal, backward and far-flung areas in the country. The effort is to
publicise legal aid schemes so that the target group, for whom Legal Services Authorities Act has
provided for free legal aid, may come to know about the same and approach the concerned legal
services functionaries.

NALSA has also called upon State Legal Services Authorities to set up legal aid cells in jails so that the
prisoners lodged therein are provided prompt and efficient legal aid to which they are entitled by
virtue of section 12 of Legal Services Authorities Act, 1987.

Certain Salient Features of the Act are enumerated below:- Sect Definitions.-
(1)... (c) 'legal service' includes the rendering of any service

3 sions of this Act;
(h) 'State Authority' means a Sta 3 constituted under Section
él ent or any provision thereof s al@n relation to an
s"not in force be Constr ed eéference to the

(2) Any reference in this Act to

Section 19
1. Central State, Dlst

3 Where the Court is‘satisfied that/the.matter is an appropriate one to be taken cognizance of by the
Lok Adalat.

4. Compromise settlement shall be guided by the principles of justice, equity, fair play and other legal
principles.

5. Where no compromise has been arrived at through conciliation, the matter shall be returned to the
concerned court for disposal in accordance with Law.

Section 21

After the agreement is arrived by the consent of the parties, award is passed by the conciliators. The
matter need not be referred to the concerned Court for consent decree. The Act provisions envisages
as under:

1. Every award of Lok Adalat shall be deemed as decree of Civil Court.

2. Every award made by the Lok Adalat shall be final and binding on all the parties to the dispute.

3. No appeal shall lie from the award of the Lok Adalat.

Section 22

Every proceedings of the Lok Adalat shall be deemed to be judicial proceedings for the purpose of :-
1. Summoning of Witnesses
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2. Discovery of documents
3. Reception of evidences
4. Requisitioning of Public record

Hon'ble Delhi High Court has given a landmark decision highlighting the significance of Lok Adalat
movement which has far reaching ramifications.

Abdul Hasan and National Legal Services Authority Vs. Delhi Vidyut Board and others

Facts of the Case -The petitioner filed a writ petition before Delhi High Court for restoration of
electricity at his premises, which was disconnected by the Delhi Vidyut Board (DVB) on account of
non-payment of Bill. Inter alia, the grievances of the citizens were n@o y confined to the DVB but
also directed against the State agencies like DDA, Municipal Co ation; MTNL, GIC and other bodies,

assed the order giving directions for
of His Lordship Mr. Justice Anil Dev

also steer the conscience of a
permanent feature.

g lgd It\s, therefore clear

A

iSpensation of justice. The Lok Adalat and alternative dispute
otherwise the consequence for an over burdened court system
would be disastrous. The system needs to inhale the life giving oxygen of justice through the note.

If we closely scrutinize the contents of the decision of Delhi High Court, there has been an alarming
situation of docket-explosion and the ultimately remedy is the disposal of cases through the
mechanism of Lok Adalat.

Supreme Court on Legal Aid

The linkage between Article 21 and the right to free legal aid was forged in the decision in Hussainara
Khatoon v. State of Bihar [3] where the court was appalled at the plight of thousands of undertrials
languishing in the jails in Bihar for years on end without ever being represented by a lawyer. The court
declared that "there can be no doubt that speedy trial, and by speedy trial, we mean reasonably
expeditious trial, is an integral and essential part of the fundamental right to life and liberty enshrined
in Article 21." The court pointed out that Article 39-A emphasised that free legal service was an
inalienable element of 'reasonable, fair and just' procedure and that the right to free legal services was
implicit in the guarantee of Article 21.

62




Yenaissanc@e

Law College
Class -LL.B (HONS.) IV SEM. Subject -Alternative Dispute Resolution

In his inimitable style Justice Bhagwati declared:

"Legal aid is really nothing else but equal justice in action. Legal aid is in fact the delivery system of
social justice. If free legal services are not provided to such an accused, the trial itself may run the risk
of being vitiated as contravening Article 21 and we have no doubt that every State Government would
try to avoid such a possible eventuality”. He reiterated this in Suk Das v. Union Territory of Arunachal
Pradesh [4] and said "It may therefore now be taken as settled law that free legal assistance at State
cost is a fundamental right of a person accused of an offence which may involve jeopardy to his life or
personal liberty and this fundamental right is implicit in the requirement of reasonable, fair and just
procedure prescribed by Article 21." This part of the narration would be incomplete without referring
to the other astute architect of human rights jurisprudence, Justice Krishna Iyer. In M.H. Hoskot v.
State of Maharashtra [5], he declared: "If a prisoner sentenced to i nment is virtually unable to
exercise his constitutional and statutory right of appeal inclusive

Articles 21 and 39-A of the Constitution, power to assi
doing complete justice".

"Right to free legal aid, just, fail . ¢ J

is elementary that the jeopard i5 3 ; rsr@ arrested and is
produced before a magistrate for J g nity to apply for bail and
obtain his release as also tg re

accused person needs com

"Rule Of Law\is ba i eryindividual is guaranteed the its give to
him under the . ard. Equality of justice. There ought to be a

But also at the stage when he fi
vitiated."

Legal Aid under C.P.C 2

accused facing a trial. Concept of free legal aid scheme under legal
services Authority. Act is only when accused facing trial in court. When person is VV poor, then he can
get legal aid. In the absence of lawyer, the entire trial becomes vitiated and then case to be remanded
back to the trial court. Court to ask the accused, whether he has services to engage a lawyer or not. If
not, the court is bound to give him lawyer from the bar, who should be well versed with the law and to
be get paid by St. Govt. Court cannot sympathize with a lawyer. Lawyer must be a competent one. " is
amicus curiae (friend of court). S. 304, CrPC plays V. imp. role." Order 33, rule 17, CPC :- Suit by or
against an indigent person. When a plaint along with petition, that person unable to avail services of
an lawyer, then court exempts him from court fees.

Amendments to made to the Legal Services Authorities Act, 1987

The Legal Services Authorities Act, 1987 was enacted to constitute legal services authorities for
providing free and competent legal services to the weaker sections of the society to ensure that
opportunities for securing justice were not denied to any citizen by reason of economic or other
disabilities and to organize Lok Adalats to ensure that the operation of the legal system promoted
justice on a basis of equal opportunity. The system of Lok Adalat, which is an innovative mechanism
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for alternate dispute resolution, has proved effective for resolving disputes in a spirit of conciliation
outside the courts.

However, the major drawback in the existing scheme of organization of the Lok Adalats under Chapter
VI of the said Act is that the system of Lok Adalats is mainly based on compromise or settlement
between the parties. If the parties do not arrive at any compromise or settlement, the case is either
returned to the court of law or the parties are advised to seek remedy in a court of law. This causes
unnecessary delay in the dispensation of justice. If Lok Adalats are given power to decide the cases on
merits in case parties fails to arrive at any compromise or settlement, this problem can be tackled to a
great extent. Further, the cases which arise in relation to public utility services such as Mahanagar
Telephone Nigam Limited, Delhi Vidyut Board, etc., need to be stt@ urgently so that people get
justice without delay even at pre-litigation stage and thus mos ‘ t

The salient features of the amendment.a; S
(i) to provide for the establishment of anent'Lok Adalats which shall consist f@h ,
i ct’judge or has held judicial-office \higk

power, light or water to the
ices in hospitals or di i

Adalat shall pass an award\in te hereof. In case parties to the dispute fail to reach an agreement,
the Permanent Lok Adalat\shall decide the dispute on merits; and

(vi) every award made by‘the"Permanent Lok Adalat shall be final and binding on all the parties
thereto and shall be by a majority of the persons constituting the Permanent Lok Adalat.

Criticism by Krishna Iyer

The innovative part in the act is contained in Chapter VI. But there is considerable conceptual
shrinkage in the statutory ideation of Lok Adalats. There is a Lok Adalat movement in the country
which outstrips the conceptual limitations of Chapter VI. Many states have shown enthusiasm for this
versatile phenomenon of informal justice with easy finality and community orientation. Gujarat has set
a record in this experiment; thanks to the Chief Justice taking vigorous personal interest. Similarly,
Andhra Pradesh has produced results in conciliation. Tamil Nadu also is doing good work and is a
model in many respects. Why? Judges charged with the responsibility of organizing Lok Adalats in
these States and in Maharastra, Rajsthan and elsewhere have worked with inspired zeal. In Karnatka,
the Law Minister has dedicated himself with restless wanderlust and soulful commitment, to this task
and is a sort of Lok Adalats personified in a few States like Kerala, state Legal Aid boards have proved
disappointing in their Lok Adalats performance, although partly made up for by a voluntary agency

64




Yenaissanc@e

Law College
Class -LL.B (HONS.) IV SEM. Subject -Alternative Dispute Resolution

(people's Council for Social Justice), headed by a retired judge. The drive behind the Lok Adalats is the
roused consciousness of the community to prevent disruption of local unity and to secure substantial
equity and social justice, in a mood of human solidarity. In many places, Lok Adalats are transfigured
as People's Festivals of Justice. The participants are not merely judicial officers or lawyers as
envisaged in Section 19(2), or justice, equity and fairplay. (vide Sec. 19(4) which means, again,
common law) and the settlement are not necessarily according to legal principles, but with an eye on
social goals like ending feuds, restoring family peace and providing for destitute, law or no law. One
need not further elaborate the other provisions except to sum up and say that the defects above
mentioned are cardinal and not peripheral, correctible and not irremediable.

The philosophy of autonomy and accountability for statutory autho ith democratic composition
and social initiative must be accepted by the state. Such a postu 3 he categorical imperative

the largess condescendingly extended by Governm
different street paved with right, not grace.

thority. If the chief justice
Adalat, [Sec 7 (2)(b)], if he i

e merits test and the judge is the member of that counsel.
the judge in the assessment of the merits of a case

even prima facie, is fraugh pisk to the confidence in the impartiality of the judges who hear the
cases.

In the Municipal Council, Ratlam [8], a bench of this court observed:

It is procedural rules as this appeal proves, 'which infuse life into substantive rights, which activate
them to make them effective'.... the truth is that a few profound issue of processual jurisprudence of
great strategic significance to our legal system face us and we must zero-in on them as they involve
problems of access to justice for the people beyond the blinkered rules of 'standing of British Indian
vintage'. if the Centre of gravity of justice is to shift, as a preamble to the constitution mandates, from
the traditional individualism of locus standi to the community orientation of public interest litigation,
these issues must be considered. In that sense the case before us between the Ratlam municipality and
the citizens of the Ward is a pathfinder in the field of peoples involvement in the judicious process,
sans which as Prof. Sikes points the system may crumble under the burden of its own insensitivity'

In the Fertilizer Corporation, Kamagar Union Case [9] the Supreme Court has made the following
meaningful observations:
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'We have no doubt that in competition between Courts and Streets as dispensers of justice, the rule of
law must win the aggrieved person for the law Court and wesn him from the lawless street. In simple
terms the locus standi must be liberalized to meet the challenges of the times. Ubi jus ibi remedium
must be enlarged to embrace all in tersest of public minded citizens or organizations with serious
concern for conservation of public resources and the direction and correction of public power so as to
promote justice in its triune facets'.

The United States, through Chief justice Warren Burger and the American Bar Association, has been
experimenting with and discussing non-judicial routes like arbitration and negotiation as well as
simpler judicial alternatives to make justice a poor man's pragmatic hope. India, like America, suffers
from 'litigation neuroses' the poor are the worst victims beca s©th rich can afford forensic
mountaineering while the needy freeze to death midway. It i i

39 A to discover imaginatively and innovatively all met

easy justice. In the United States, small claims Courts ha

disputes fairly and more swiftly than any present judici
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