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Law of Contract is the most important and basic part of Mercantile law. It is the foundation for many
other laws falling in the category of mercantile laws. It is not only the mercantile or trader but every
person who lives in the organised society, consciously or unconsciously enters into contract from
sunrise to sunset. When a person hires a taxi, or orders something in a hotel or buys something form a
shop, purchases a newspaper, ride a bus etc. he actually enters into and performs contract though he
may be unaware of this fact. Such contracts at times create legal relations giving rise to certain rights
and obligations.

The law relating to contracts in India is contained in Indian Contract Act, 1872. The Act came
into force with effect from September 1, 1872. 1t is applicable to the whole of India except the State
of Jammu & Kashmir (A4s per Section 1).

SCHEME OF THE ACT: The scheme can be divided into tw

had 266 Sections divided into following groups: <\f\
QN
PROVISIONS SECTIONS

General Principles of Law of Contract 1to 75

Contract relating to contr\i}}tio\f%ejﬁﬂﬂods _

Special kinds of Contracts (for example: Indemnity,
Guarantee, Bailment, Pledge and Agency) 125 to 238

PNCP i /\\\X_

re repealed from the Contya 2 nd two new Acts were enacted for the

N

<\ EE()?SE\I\I\'I\F\OhM OF INDIAN CONTRACT ACT

Law of Contract¥asica l es to the essentials of a valid contract, the rules for performance
and discharge of a contxa remedies available to the aggrieved party in cases of the breach of
the contract.

he Act as enacted originally

The Indian Contract Act, in its present form may be divided into two parts-
= The First part of the enactment i.e. Section 1 to 75 deals with the general principles of the law
of contract which apply to all types of contracts irrespective of their nature.
= The second part (i.e. Section 124 to 238) deals with special types of contracts namely
indemnity and guarantee, bailment and pledge, agency etc.

Enforcement of Act: The Indian Contract Act was passed in 1872 and came into force from 1st
September, 1872. Prior to this English law of contract was followed in India. Law of contract creates jus
in personam and not jus in rem. It extends to whole of India except state of Jammu and Kashmir.

OBJECTIVE OF THE ACT: The objective of the Contract Act, 1872 is to ensure that the rights and
obligations arising out of a contract are honoured and that legal remedies are made available to an




Yenaissance

Law College
Class -LL.B. I SEM. Subject - Law of Contract-I

aggrieved party against the party failing to honour his part of agreement. Act lays down the basic
principles of the formation, performance and enforceability of contracts. Although, law of contract is
not the whole law of agreements or that of obligations.

DEFINITIONS OF CONTRACT

“Every agreement and promise enforceable at law is a
contract.”

7~ SN\ T A

“A contract is an agreement between two or more persons
HALSBURY which is intended to be enforceable at law and is contracted

by the acceptance by one party of an offer made to him by
the other party to do or abstain from doing some act.”

[~ (O >

“A contract is an agreement creating and defining obligation
between the parties”

e
)

\ " . — \ U\~

"A legally binding agreement made between two or more
persons by which rights are acquired by one or more to acts
or forbearances on the other or others."

- AN

In essence, an agreement may be or may not be enforceable by law, and so all agreements are
not contracts. Only those agreements are contrac\ts,/ which are enforceable by law.

N\

|AGREEMENT + ENFORCEABILITY BY LAW = CONTRACT|
TN\

Hence, it can be contluded th A{I} contrdcts are agreements, but all agreements are not contracts.”

DISTINCTION BETWEEN CONTRACT & AGREEMENT |

BASIS OF CONTRACT AGREEMENT
DISTINCTION

Section Sec. 2(h) Sec. 2(e)

Definition A contract is an agreement | Every promise or every set of promises
enforceable by law. forming consideration for each other is an

agreement.

Enforceability Every contract is enforceable Every promise is not enforceable.
All contracts are necessarily | Every agreement need not necessarily be a

Inter-relationship | agreements. contract.
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The scope of a contract is | Its scope is relatively wider, as it includes
Scope limited, as it includes only | both social agreement and commercial
commercial agreements. agreements.

Only legal agreements are | An agreement may be both legal and illegal.
Validity and legal | called contracts. Every contract | It is not necessary for every agreement to
obligation contains a legal obligation. have legal obligation.

VARIOUS DEFINITIONS UNDER INDIAN CONTRACT ACT, 1872

or to abstaln from doing anythmg, wit
such act or abstinence, he is said to make a

accepted, the person making the
posal is called as promisee.

ite_of the promisor, the promisee or any other
ing or does or abstains from doing something

ech other.

e (Contract [Section 2{h)]: An agreement enforceable by law is a contract.

o Void agreement [Section 2(g)]: An agreement not enforceable by law is void.

o Voidable contract [Section 2(i)]: An agreement is a voidable contract if it is enforceable by law
at the option of one or more of the parties there to (i.e. the aggrieved party), and it is not
enforceable by law at the option of the other or others.

o Void contract [Section 2(j)]: A contract which ceases to be enforceable by law becomes void
when it ceases to be enforceable.
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There are two basic essential elements of a contract-
= An agreement
= Its enforceability by law

These two components together constitute the basis for a contract and are explained as follows:

[N

AGREEMENT]| Agreement has been defined in Section 2(e) every promise or every set of promises
forming the consideration for each other” Further, promise i{S\e o iy Section 2 (b) as, "a proposal

when accepted become a promise."

In other words, an agreement consists of 4 an offer by one party and its acceptance by
the other party. It also implies that the partie ommon intention about the subject-matter of
their agreement. Two partles must b king ok the A dme thing in the same se Thus agreement is

~N\ Q\f\

/ WHAT IS ENFORCEABILITY OF CONTRACT?? O\ \\_“/

Y 0 0 @@
Agreements are two types-
» Unenforsgableag ent
B\

parties t Mmlses and in case of default by either of
them, mu On the_other hand, all those agreements are said to be
unenforceable in which an aggrieve gannot go to a law court and that is left at the mercy of the
parties only. It is a gentleman i may or may not be fulfilled by the promisor.
an-agreement between the parties and they never become a
contract in the eyesq re merely social, domestic or moral arrangements, which lack
a basic intention to cre ons. All those agreements are said to be enforceable in which the
aggrieved party has a rig proach a law court to get the agreement enforced and the other party is

held liable either to perfoymrthe agreement or to face the consequence for breach of that agreement.
Usually it is a legal presumption that all commercial agreements do have a basic intention to create a
legal relationship and therefore they are enforceable at law. All these agreement which are enforceable
at law are contracts.

This also implies that unenforceable agreements remain agreements only and cannot be converted
into a valid contract and only enforceable agreements are converted into a valid contract. Therefore we
can conclude that: “All contracts are agreements but all agreements are not contracts.” An
agreement, to be enforceable by law, must possess the essential elements of a valid contract as

contained in Section 10 of the Indian Contract Act.

According to Section 10, “All agreements are contract if they are made by the free consent of
the parties, competent to contract, for a lawful consideration and with a lawful object and are not

expressly declared to be void.”
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Simplifving the same, all agreements are contracts, if they are made-
by free consent of the parties,

competent to contract,

for a lawful consideration

with a lawful object, and

not hereby expressly declared to be void

1308383

Along with the elements mentioned under Section 10 there are certain other basic elements of a
valid contract which may be mentioned as follows -

1. Proper Offer and Acceptance: There must be at least
other accepting it. Such offer and acceptance must be
conditions, such as it must intend to createte
unambiguous, it must be communicated to
valid must fulfill certain conditions, such as
the prescribed manner and it must

lapses.. O @\

$, its terms must be certain and
it is made, etc. An acceptance to be

Example: X invited '
serve dinner to Y,

to attend the dinner,

r Y accepted the invitation. It is a social agreement. If X fails to
go to the courts of law for enforcing the agreement. Similarly, if Y fails
annot go to the courts of law for enforcing the agreement.

RELEVANT CASES ON THIS POINT:
e Rose & Frank Co. v. Crompton Bros. (1925)
e Balfour v. Balfour (1919)

3. Capacity of Parties: As per the requirement of Sec. 10, the parties to an agreement must be
competent to contract. In other words, they must be capable or competent to enter into a contract.
If either of the parties does not have the capacity to contract, the contract is not valid. According to
Section 11 of Indian Contract Act, 1872, “Every person is competent to contract who is of the age
of majority according to the law to which he is subject and who is of sound mind and is not
disqualified from contracting by any law to which he is subject.” Therefore, other way round,
following persons are incompetent to contract-

(a) Minors,




Yenaissance

Law College
Class -LL.B. I SEM. Subject - Law of Contract-1

(b) Persons of unsound mind, and
(c) Persons disqualified by law to which they are subject.

So, the person to be competent to contract must be major, must be of sound mind and
must not be declared disqualified from contracting by any law to which he is subject. If the parties
to agreement are not competent to contract, then no valid contract comes into existence.

RELEVANT CASE: Mohiri Bibi v. Dharmodas Ghosh (Landmark case on minor’s contract. Minor’s
contract has been held as void ab initio.)

4. Lawful Consideration: An agreement must be supported b
means something in return. In the words of Pollock, /(
promise of another is bought." Consideration is k
Contract Act not only requires a consideration rg 1
what constitutes a lawful consideration eﬁ& 3
Contract Act, 1872, according to which,(“The consideration is considered lawful unless it is
forbidden by law or is of such a nature that if permitted would defeat the provisions of any
law, or is fraudulent or involves or implies injury to the person or property of another or is
immoral or is opposed to public policy.

1@fu consideration. Consideration
ideration is the price for which the

.1,00,000 is the
the consideration for

Example: A agrees to
consideration for

it is fraudulent;
o itinvolves an injury tg
o the courtregardsi

6. Free Consent: There\mast be free consent of the parties to the contact. Free consent of all the
parties to a contract is one of the essential elements of a valid contract as per requirement of
Section 10. The parties to a contract should have identity of minds. This is called consensus ad
idem in English Law. Consent has been defined under Sec. 13 of the Contract Act as follows-

“Two or more person are said to consent when they agree upon the same thing in the same
sense” (consensus ad idem). It means that there is no contract if the parties have not agreed upon
the same thing in the same sense.

Further, Contract Act requires not only consent but a free consent. According to Section 14
consent is said to be free when it is not caused by-

o Coercion, or

o Undue influence, or

o Fraud, or

o Misrepresentation, or
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o Mistake.
A contract which is valid in all other respects may still fail because there is no real consent to it by
one or both of the parties.

Agreement not expressly declared void: The agreement must not have been expressly declared
void under the provisions of Sections 24 to 30 of the Indian Contract Act, 1872. (For example-
Agreements in restraint of trade, marriage, legal proceedings and agreement by way of wager have
been expressly declared as void under the Act itself.

Example: X promised to marry none else except Y and in defau
and Y sued X for the recovery of Rs.1,00,000. It was held

pay her Rs.1,00,000. X married Z
was not entitled to recover
anything because this agreement was in restraint of ma<f<i@ré uch void.

Certainty of meaning: The terms of the agree t.must be’ certain and unambiguous. According
to Section 29 of the Indian Contract Act, 1 ‘Agreements the meaning of which is not certain
or capable of being made certain are void.’

Example: X agrees wj

agreement is voi

to enclose sonfe

Legal Formalities must be complete: The ag
S m jti g,<rfe istration, stamping et 3

,000 to X. This
e [I: X agrees with Y

i

is yoid becaused
10

company, etc. Registration is re
of the Registration Act.

Example: An o
arbitration agr

[ CLASSIFICATION OF CONTRACTS

|
ON THE BASIS OF ON THE BASIS OF ON THE BASIS OF
CREATION OR VALIDITY OR EXECUTION OR ON THE BASIS
FORMATION ENFORCEABILITY PERFORMANCE OF LIABILITY
Y,

A. On the basis of creation or formation-
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1. Express Contracts: An express contract is one entered into by words which may be either
spoken or written. Where the proposal and acceptance is made in words, it is an express
contract.

Example 1: A says to B, “Will you buy my furniture for Rs. 50,000?” B says to A, “I am ready to
buy your car for Rs. 50,000.” It is an express contract made orally.

Example 2: A writes a letter to B, I offer to sell my furniture to you for Rs. 50,000.” B send a
letter to A, “I am ready to buy your furniture for Rs. 50,000.” It is an express contract made in
writing.

2. Implied Contracts: Where the proposal or acceptance is madeotherwise than in words, it is an
implied contract. Implied contract can be inferred from thee $WTO nding circumstances and the
conduct of the parties who made them.
Example: A, a coolie in uniform picks up the bagg o.carry it from railway platform to
the taxi without being asked by B to do so apdiB allowsit. In this case there is an implied offer

between the coolie and the passenger ¢
coolie.

finder of lost
Similarly,

/\
E. Com. Contracts/Contracts over Internet:
arties \rrg/internet. In electronic commerce

B. On the basis of validity or enforceabili
NN A NY
1. Valid Contract: An agreement enforceable at law is a valid contract as per Sec. 2(h). An

agreement becomes a contract when all the essentials of a valid contract as laid down in Section
10 are fulfilled.

2. VYoid Contract [Sec. 2(j)]: The term ‘Void contract’ is a contradiction in terms. But according to
Section 2(j), “A contract which ceases to be enforceable by law becomes void when it ceases
to be enforceable” In other words, a void contract is a contract which was valid and legally
enforceable when entered into but which subsequently became void due to supervening or
subsequent impossibility of performance, change of law or some other reason.

3. Void Agreements: According to Section 2(g), "An agreement which is not enforceable by law
by either of the parties is void." Such agreements are void ab initio i.e. they are unenforceable
from the very inception. No legal rights or obligations can arise out of a void agreement. For
example an agreement without consideration or with a minor is a void agreement. A void
agreement never matures into a contract.
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4.

Voidable Contract: According to Section 2(i), "An agreement which is enforceable by law at
the option of one or more of the parties thereto but not at the option of the other or others
is a voidable contract.” Note that the word used here is 'contract' and not just 'agreement’.
This is the result of absence of free consent in the contract. The consent is said to be not free
when it was obtained by coercion, undue influence, fraud, misrepresentation or mistake. The
other party who although took a consent cannot be allowed to take advantage of his own fraud
because this is a judicial principle that "He who comes into equity (i.e. before law) must come
with clean hands." Thus, a voidable contract is one which can be set aside or repudiated or
avoided at the option of that aggrieved party whose consent was not free. Also, a voidable
contract is valid and enforceable until it is repudiated (i.e. avoided) by the party entitled to
avoid it. C
/ )

[NOTE: As per Section 64 of the Contract Act, in case of a voidable contract, if the aggrieved party
decides to repudiate the contract, the party rescinding the contract must restore the benefit received by
him under the contract to the person from whom the benefit was received and the other party is freed
from his oligation to perform the contract. This is called “RESTITUTION"]

5.

(7 (O

Unenforceable Contract: It is contract which is otherwise valid, but cannot be enforced
because of some technical defects like absence of a written form or absence of a proper stamp.
Such contracts cannot be proved in court. But, such contracts can be enforced if the technical
defect involved is removed. \ B A /\\ (\ \\/

Example: An oral agreement for arbitration is unenforceable because the law requires that an
arbitration agreement must be in writing. If the oral agreement for arbitration is reduced to

writing, it will become enforceable. ~ N

NN N~

(‘\ A

Illegal Agreements: An illegal agreen@)n jectof which is unlawful, or is prohibited

by law or otherwise against the policy of law\Su greements cannot be enforced by law.
lllegal agreements are always void ab initio. Thus, a contract to commit dacoity is an illegal
agreement and cannot be enforced at law.\/

AL NN

e EFFECT ON COLLATERAL AGREEMENT: In case of illegal agreements, even the collateral
agreements become void. Although an illegal agreement should be distinguished from a void
contract. All illegal agreements are void but all void agreements or contracts are not
necessarily illegal. Every void agreement is not illegal unless its object or consideration is
immoral, or opposed\to/public policy etc. A void contract does not affect collateral or a parallel
contract.

C. On the basis of execution or performance-

1.

Executed contracts: An executed contract is one where both the parties have performed their
respective obligations under the contract and nothing remains to be done by either party.
Example: A offers to sell his bike to B for Rs. 15,000. B accepts A’s offer. A delivers his bike to B
and B pays Rs. 15,000 to A. It is an executed contract.

Executory Contract: Where the contract is yet to be performed either wholly or partially or one
or both parties have yet to perform their obligation, the contract is executory contract.
Example: A offers to sell his bike to B for Rs. 15,000. B accepts A’s offer. If the bike has not yet
been delivered by A and the price has not yet been paid by B, it is an executory contract.

10
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3. Partly Executed and Partly Executory Contract: It is a contract where one of the parties to the

contract has fulfilled his obligation and the other party has still to perform his obligation.
Example: A offers to sell his bike to B for Rs. 15,000 on a credit of one month. B accepts A’s
offer. A delivers his bike to B. Here,the contract is executed as to A and executory as to B.

D. On the basis of liability-

1. Unilateral Contracts: A unilateral contract is one in which a promise on one side is exchanged
for an act on the other side. A contract is said to be unilateral where one party has discharged

his obligation either before or at time of entering into contrae

2.

Bilateral Contracts: These are the contract where 4 p one side is exchanged for a
promise on the part of the other party.
DISTINCTION BETWEEN VOID AGREEMENT AND VOID CONTRACT
/\\)//\
BASIS OF VOID AGREEMENT VOID CONTRACT
DISTINCTION
1. DEFINITION An agr A contract whi¢h tasés be enforceable by
la law becomes

t not ceable by
ig t . [Sec. 2(g)]

gxg when it ceases to be
enforceab

2. TIME WHEN Wm the very beg1nn1ng< \x\éﬂ&ﬁ@g M%e?uently due to change in
BECOMES VOID Q\\Ol nitio) X\ stances.
ﬁ;ﬁe‘?ally no restitution w ay be granted when the contract
3. RESTITUTION anted, however, the” Cou @ isgovered to be void or becomes void.
on equitable groynds = gran >
restitution in case aud \o
misrepresentatiof\
4. DESCRIPTION Such have —been | There is no mention of cases of void contracts
IN THE ACT mentione in the Act. | in the Act. They are created by circumstances

and law Courts decide whether they have
become void or not.

DISTINCTION BETWEEN VOID AGREEMENT AND VOIDABLE CONTRACT

BASIS OF
DISTINCTION

VOID AGREEMENT

VOIDABLE CONTRACT

ENFO

1. DEFINITION &

BILITY

An agreement not enforceable
by law is said to be void. It
cannot be enforced by any
party. It is a nullity and hence
does not exist in the eye of law.

RCEA-

A contract enforceable by law at the option
of the aggrieved party is a voidable contract.
It continues to be enforceable if the
aggrieved party does not repudiate the
contract.

11
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It is void from the beginning i.e.
void ab initio

It is valid till it is avoided (or rescinded) by
the aggrieved party to the contract.

Status of void agreement does
not change with the change in
circumstances.

Status of such contract change when the
aggrieved party elects to avoid or rescind it
within a reasonable time. It becomes void
when the aggrieved party elects to rescind it.

2. PERIOD OF
VALIDITY

3. CHANGE IN
STATUS

4. CAUSES

An agreement is void because
an essential element of a valid
contract (other than free
consent) is missing. Reasons
may be that it was made with
incompetent parties or for
unlawful objects and
consideration, or  without
consideration, or it is expressly
declared to be void under the
law.

A contract is voidable when the consent of
the party is caused by coercion or undue
influence or fraud or misrepresentation.

5. TRANSFER OF
TITLE

The party obtaining goods
under void agreement cannot
transfer a good title to the third

party.

The party obtaining goods under voidable
agreement can transfer a good title to the
third party if the third party obtains it in
good faith and for consideration and the
aggrieved party has not avoided the contract
before such transfer.

6. RESTITUTION

7. DAMAGES

Parties do not have right to
restore the benefits passed on
to the other unless the parties
were unaware of  the
impossibility of performance at
the time of agreement or the
party to the agreement was
minor.

No party has a right to get
compensation for damages
because such agreement has no
legal effect.

Generally, right for restitution is available if
the party elects to avoid the contract.

If a party rightfully rescinds (i.e. puts and
end) the contractt he can claim
compensation, he can claim compensation of
damages sustained by him due to non-
fulfillment of the promise.

12
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DISTINCTION BETWEEN VOID CONTRACT & VOIDABLE CONTRACT

BASIS OF
DISTINCTION

VOID CONTRACT

VOIDABLE CONTRACT

1. DEFINITION A contract which ceases to
be enforceable by law
become void, when it ceases

to be enforceable.[Sec.2(j)]

A contract which is enforceable by law at the
option of the aggrieved party is a voidable
contract.

L\

2. PERIOD OF It remains valid till it does | It remai akid it the aggrieved party does not
VALIDITY not cease to be enforceable. elect(to oid itwithin a reasonable time.
. WILL OF THE Its validity is not affected by s 'd\ig)is affected by the will of the aggrieved
PARTY the will of any party par i€ved party has option to treat it either
decided by the law Cou i or repudiate it.
4. CAUSES

orinth

Contracts becom d j®ntract is voidable when the consent of the party
to ch is caused by coercion, uj influence, fraud or

under the provisio sﬁc aSeetigns 39, 53 and 55.

@
/\QW

AN\ )
AN~

'PISTINCTION BETWEEN VOID )\ND) ILLEGAL AGREEMENT

\ \

)

BASIS OF
DISTINCTION

VOID AGREEMENT

ILLEGAL AGREEMENT

1. DEFINITION

AN

Q,

}e& eht\not enforceable by
s vaid.

An agreement which is expressly or
impliedly prohibited by law is
illegal.

Hence, the scope is wider than that
of the illegal agreements.

2. EFFECT ON reement collateral to the void | The agreement collateral to an
COLLATERAL reement is not necessarily void. illegal agreement is always void.
AGREEMENT

All void agreements need not | Allillegal agreements are void.

3. SCOPE necessarily be illegal agreements.

4. RESTITUTION

The Court may grant restitution of
money advanced if is minor or if the
parties were unaware of the
impossibility of performance of the
agreement.

Restitution of money is not granted
in case of an illegal agreement.

13
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PROPOSAL/OFFER

To form an agreement, there must be at least two elements- one offer and the other acceptance. Offer
or proposal is the starting point in the formation of an agreement. The word proposal is synonymous
with the English word ‘offer’. Thus offer is the foundation of any agreement.

As per Sec 2(a) of Indian Contract Act-
“When one person signifies to another his willingness-
= to do or to abstain from doing anything,
= with a view to obtaining the assent of that other to such acto abstinence,

he is said to make a proposal.” @
~~ A\

Observing the above definition, a proposal involves the following essential elements-
= [t must be made by one person to anotherperso \@Mords, there cannot be a proposal by
a person to himself.
= It must be an expression of readin
doing something (i.e. anegati
= [t must be made witﬁ i
abstinence.

The person who mak
made is called the “Offereel

HOW AN OFFER IS MADE: An offer may be either.express ox\implied. An express offer is one which is
mada bywords.either)spoken or written such/as letter tA{e}Er lex, fax messages, e-mail or through

r‘zl}Promisee"

internet. implied offer is one which may \be ered /from the conduct of the party or the

A

| LEGAL RULES AS TO VALID OFFER

AN )

1. Offer must be communicated to the offeree: The offer is completed only when it has been
communicat the\/ﬁ%@ﬁ{cil the offer is communicated, it cannot be accepted. Thus, an
offer accepted\wi its Knowledge, does not confer any legal rights on the acceptor. Offer
must be made iew to obtaining the assent of the other party. An offer must be
distinguished from\afere expression of intention. [Harris v. Nickerson (1873)]

In Lalman Shukla v. Gauri Dutt (1913), A’s nephew has absconded from his home. He
sent his servants to trace his missing nephew. When the servant had left, A afterwards
announced that anybody who discovered the missing boy would be given the reward of Rs.500.
The servant discovered the missing boy without knowing about the reward. When the servant
came to know about the reward, he brought an action against A to recover the same. But his
action failed. It was held that the servant was not entitled to the reward because he did not
know about the offer when the discovered the missing boy.

2. Special terms of the offer must also be communicated: If the special terms of the offer are not

communicated, the offeree will not be bound by those terms. This question of special terms
generally arises in case of standard form of contracts.

14
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3.

10.

The offer must be certain, definite and unambiguous: No contract can come into existence if
the terms of the offer are vague or loose and indefinite. Both the parties should be clear about
the contract, its terms and the legal consequences that may follow in a particular contract.
Sec.29 of Contract Act provides “a _contract the terms of which is not certain and is not
capable of being made certain is void for uncertainty”’

Example: A offered to sell to B. ‘a hundred tons of oil’. The offer is uncertain as there is nothing
to show what kind of oil is intended to be sold.

The offer must be capable of creating legal relation: The offeror must intend the creation of

legal relations. He must intend that if his offer is accepted-alegally binding agreement shall
result. A social, moral or domestic agreement without anj @e i
not a contract because the presumption is that p
follow from breach of contract. For example,
invitation. It is a mere social invitation. And AW

expressed by words, written or
expressed otherwise t@l in

an be made subject to a ¢

can be accepted ontly, su \\5 condition. A conditional
not accepted O & o

Commumcatlon of offer must be complete and_acceptance of such original offer only can

(¢}

make a contract i.e. a counter offer if made in DIace of acceDtance will result in the lapse of

the original offer:

: A offered to sell his pen to B\fox R$.100: replled ‘l am ready to pay Rs.90. On A’s
re al to sell at this price, B agreed pay/Rs.100. Held, there was not contract as the
acceptance to buy it for Rs.94 s & counter offer, i.e. rejection of the offer of A. Subsequent
acceptance to pay RsHOQNis\g offer from B to which A was not bound go give his
acceptance. This is called)a sotmtey offer and a counter offer amounts to rejection or lapse of the
original offerafter whi @rig' aloffer cannot be accepted.

Cross offer do not conclude a contract: Where two parties make identical offers to each other,
in ignorance of eaMers offer, the offers are known as cross-offers and neither of the two can
be called an acceptance of the other and, therefore, there is no contract.

An offer must not thrust or put the burden of acceptance on the offeree: Offer should not
contain a term the non-compliance of which would amount to acceptance. One cannot say while
making the offer that if the offer is not accepted before a certain date, it will be presumed to
have been accepted. Moreover, acceptance cannot be presumed from silence. Acceptance is
valid only if it is communicated to the offeror.

Example: A writes to B, “I offer to sell my house for Rs. 40000. If I do not receive a reply by next
Monday, I shall assume that you have accepted the offer.” There will be no contract if B does not

reply.

An invitation to offer is not an offer: An offer must be distinguished from an invitation to
offer. In the case of an “invitation to offer” the aim is merely to circulate information of
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readiness to negotiate business with anybody who on such information comes to the person
sending it. Such invitations are not offer in the eyes of law and do not become promises on
acceptance.

Example: Menu card of restaurants, price-tags attached with the goods displayed in any
showroom or supermarket is an invitation to proposal/offer and not an offer in itself. If the
salesman or the cashier does not accept the price, the interested buyer cannot compel him to
sell, if he wants to buy it, he must make a proposal. Similarly, job or tender advertisement
inviting applications for a job or inviting tenders is an invitation to an offer. An advertisement
for auction sale is merely an invitation to make an offer andnat an offer for sale. Therefore, an
advertisement of an auction can be withdrawn without 4 ny 10 sice. The persons going to the
auction cannot claim for loss of time and expepSes>if the€ afdvertisement for auction is
withdrawn.

L\
KINDS OF OFFER/RROROSAL

7.

Express offer- When the offeror is S @) unicated by the offeror by words, spoken or
written, the offer is said t@

of]

ne@sa

General offer-"1t means on offer which
accepte B§ anyone. If offeree fulfills\the
said to"be accepted. Communication
compliance with the terms o
Company Limited (1893

public in general. General offer can be
condition which is given in offer then offer is
¢ is not necessary is case of general offer. Mere
gives rise to a contract. In Carlill v Carbolic Smoke Ball
advertised that a reward of $100 would be given to any

person who would suffe enza after using the medicine (Smoke balls) made by the
company accord d directions. One lady, Mrs. Carlill, purchased and used the
medicine according inted directions of the company but suffered from influenza. She filed
a suit to recover the F of Rs.100. The court held that there was a contract as she had accepted

a general offer by using the medicine in the prescribed manner and as such she is entitled to
recover the reward from the company.

Cross offer- When two parties exchange identical offers in ignorance at the time of each other’s
offer, the offer’s are called cross offer. A contract comes into existence when any of the parties,
accept the cross offer made by the other party.

Counter offer- When the offeree gives a qualified or conditional acceptance of the offer i.e. an
acceptance subject to modifications and variations in the terms of original offer, he is said to make
a counter offer. In other words, an offer made by the offeree in return of the original offer is called
as a counter offer. A counter offer amounts to rejection of the original offer.

Standing, open and continuous offer- An offer which is allowed to remain open for acceptance
over a period of time is known as standing, open or continuous offer. Tender for supply of goods is
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a kind of standing offer. For example, when we ask the newspaper vendor to supply the newspaper
daily, in such case, we do not repeat our offer daily and the newspaper vendor supplies the
newspaper to us daily. The offers of such types are called standing offers.

8. Standard form of contract- In commercial transactions, usually parties do not intent to negotiate
the terms of contract at every occasion. And therefore, the institutions such as banks, insurance
policy departments etc. design a standard document to be signed with every person who intends
to avail services from such institutions. Such documents are called Standard form of contracts.

LAPSE OF OFFER/MODES OF REVOCATION OE-OFEER (SECTION 6)

&@r may come to an end in any

notice of revocation by the offeror. It ma 10ted t an offer can be revoked only before its
acceptance is complete for the offeror he xds, an offeror can revoke his offer at any time
before he becomes before bound by i ommunication of revocation of offer should reach
the offeree before the accfgtan

An offer should be accepted before it lapses (i.e. comes to a
of the following ways stated in Section 6 of the Indian Cor

is not acceptance within the fixed
of fixed time. Where no time for

accépted within that time. The te easpnable time’ will depend upon the facts and
circunystances of each case.

/\ AN
3. By failure to accept condition precedent: Where, the offer requires that some condition must be

fulfilled before&ce t coe Nbéo\f(fer, the offer lapses, if it is accepted without fulfilling the
N\

condition.

4. By the death or insanity of the offeror: Where, the offeror dies or becomes, insane, the offer
comes to an end if tha.fact of his death or insanity comes to the knowledge of the acceptor before
he makes his acceptance. But if the offer is accepted in ignorance of the fact of death or insanity of
the offeror, the acceptance is valid. This will result in a valid contract, and legal representatives of
the deceased offeror shall be bound by the contract. On the death of offeree before acceptance, the
offer also comes to an end by operation of law.

5. By counter offer by the offeree: Where a counter offer is made by the offeree, the original offer
automatically comes to an end, as the counter offer amounts to rejection of the original offer.

6. By not accepting the offer, according to the prescribed or usual mode: Where some manner of
acceptance is prescribed in the offer, the offeror can revoke the offer if it is not accepted according
to the prescribed manner.
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7. By rejection of offer by the offeree: Where the offeree rejects the offer, the offer comes to an end.

Once the offeree rejects the offer, he cannot revive the offer by subsequently attempting to accept
it. The rejection of offer may be express or implied.

8.

By change in law: Sometimes, there is a change in law which makes the offer illegal or incapable of
performance. In such cases also, the offer comes to an end.
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D
ﬁ ACCEPTANCE J

Acceptance is defined under Sec. 2(b) of Indian Contract act:

“When the person to whom the proposal is made, signifies his assent there to, the proposal is
said to be accepted.”

VRN
Alike a proposal, an acceptance may also be express or implied. \When acceptance is made by
words, spoken or written, it is an express acceptance. If e by conduct, it is an implied

acceptance. Thus where a person boards a train or bus, he implie ts to pay the usual fare.

Who may accept?
An offer can be accepted only by the to whom the offer is made. It cannot be
accepted by another person without thé e thé person making it. Specific answer to this

(b) In case of General offer~ A to the world at large or pub

offer) can be accepted\b having knowledge of th
offer. O

o\
How to make acceptanc

ike an affer, cepfance may also be either ‘express'
e’ 1.e. otherwise than by'w i e
—\

or ‘i

\ LEGAL REQUIREMENTS\QB A VALID ACCEPTANCE

AN\
1. Acceptance must be absolute and unconditional: As per Sec. 7(1), an acceptance must be

unconditional and unqua }kc ting an offer with conditions, variations and reservations
amounts to a connter offef and\rejection of the original offer. The acceptor must comply with the
terms of the off Varia10® oxalteration, however, small of the offer, will make the acceptance
invalid.

2. Acceptance must be communicated to the offeror: If the offeror remains silent and does nothing
to show that he has accepted the offer, no contract is formed. The acceptor should do something to
signify his intention to accept. Thus, where a person accepts an offer but fails to post the letter of
acceptance, it is no acceptance.

3. Acceptance must be within a reasonable time: Acceptance to be valid must be made within the
time allowed by the offeror and if no time is specified, it must be made within a reasonable time.

4. It must be according to the mode prescribed or usual or reasonable mode: As per Sec. 7(2), if
the proposal does not prescribe the manner in which it is to be accepted, then the offer must be
accepted in some usual and reasonable manner. And if the proposal prescribes the manner in
which it is to be accepted then the offer must be accepted in the prescribed manner only, within a
reasonable time. Acceptance should be exactly made as is demanded by the offeror. This is also
called “mirror image rule.”
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Consequence of not accepting the offer in the prescribed manner- If the offer is not accepted in
the prescribed manner then the offerer may approve or reject such acceptance. Ones such a
deviated acceptance is communicated to offerer, he may insist that the acceptance must be made in
the manner prescribed. If the offere wants to reject such acceptance, he must inform the acceptor
within a reasonable time that he is not bound by the acceptance because it is not in the prescribed
manner. Failure on the part of the offeror to do so will imply that he has accepted the acceptance
although it is not in the desired manner.

5. The acceptor must be aware of the proposal at the time of the offer: Acceptance follows offer. If
the acceptor is not aware of the existence of the offer and c@ze s his acceptance, no contract
comes into being.

6. Acceptance must be given before the offer Ianses or before the offer is revoked: 1t means that
acceptance must be made within the offer i c& he. hefore the offer has been revoked or offer

has lapsed. o

7. Acceptance cannot be implied from silence:
of which would amount $o’acde £.0:
silent then acceptance s
acceptance in law Acce

Offer should not contain a terr

he non-compliance

rom such silence. Silence /
nly if it is communlcated the

GENERAL RB(L%NS\T\O\CEMMUNICATION OF OFf\ER\\CE\E\P\fgﬁQEm REVOCATION

cont n in Sectlons 3 and 4.

When t1 (@Mtance and the offer ac € changed through post, rules are

N

1. Communication of proposal is comnIet@n it comes to the knowledge of the person to
whbm it is made i.e. the offeree)\In case er is made by post, its communication will be
complete when the letter containing the offer reaches the offeree.

AN

2. Communication of acceptance is complete-The communication of acceptance is complete at
different times \for th 1@0 ser and acceptor. The rules regarding the communication of
acceptance are\as foll -

a) As against the proposer: As soon as a duly addressed letter of acceptance is put into
the course of transmission i.e. when the letter of acceptance is posted so as to be out of
reach of the acceptor, whether the same reaches the proposer or not. Thus, mere
posting of letter of acceptance is sufficient to conclude a contract. However, the letter
must be properly addressed and stamped. Where the letter of acceptance is posted by
the acceptor but it never reaches the offeror, or it is delayed in transit, it will not affect
the validity of acceptance. The offeror is bound by the acceptance.

b) As against the acceptor: As soon as the proposer receives the letter of acceptance.

[NOTE: The time gap between the date on which the letter of acceptance is posted and the date on
which the letter of acceptance is received by the proposer may be utilized by the acceptor to
withdraw or revoke his acceptance by a speedier mode of communication so that the revocation
notice reaches the proposer before the letter of acceptance.]
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» ACCEPTANCE BY TELEPHONES TELEX OR FAX: Such contracts are treated on the same
principle as an oral agreement made between two parties when they are face to face with
each other. In such cases, the communication of acceptance is complete when the
acceptance is received or is heard by the offeror and not when it is transmitted by the
offeree. The contract is concluded as soon as the offeror receives or hears the acceptance.
Therefore, the acceptor must ensure that his acceptance is properly received by the
proposer.

> THE PLACE OF CONTRACT: In case of acceptance by the-post, the place where the letter of
acceptance is posted is the place of contract. k(é)se he acceptance is given by
instantaneous means of communication (telephone;fay, telex\etc.), the contract is made at
the place where the acceptance is recelve(Wh ar

ICOMMUNICATION OF REVOCATION OF OFFER OR ACCEPTANCE

‘ wal’. Rules regarding revocation have been
fcation of a revocation is complete as against
erson to whom it is

incorporated under Sec. 5 of the Contract A
the person who makes it when iti |

RULES REGARDING REVOCATION:
e Revocafion must always be express.
e Revocation must move from the 0 proposer himself or through a duly authorised agent
e Notice of revocation of 3 ust be given through the same channel by which the

original offer was\made.
e Offer can be re\%d\even atter of acceptance is lost or delayed in transit.

N\
Time limit for revocation of acceptance: According to Sec. 5, “An _acceptance may be revoked at any

time before the communication of the acceptance is complete as against the acceptor, but not

afterwards”

We know that communication of acceptance is complete as against the acceptor when the letter of
acceptance is actually received by the proposer. Hence, an acceptance can be revoked at any time before
the letter of acceptance is actually received by the proposer. Thus, the acceptor may revoke his acceptance
by a speedier mode of communication which will reach before the letter of acceptance is received by the
proposer.
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The proposition relating to the revocation of proposal and acceptance has been described b
Anson in the following words-

“Acceptance is to offer what a lighted match is to a train of gunpowder.

It produces something which cannot be recalled or altered.”

Here, gunpowder is offer and lighted match is the acceptance. When a lighted match is shown to a
train of gunpowder, it explodes and something happens which cannot be undone. Similarly, an
offer once accepted cannot be revoked. However, acceptance can be revoked by resorting to some
quicker means of communication so that the offeror learns about such revocation before
acceptance.

é\ﬂ] 1s read first by the
firstread the telegram and

Harvey v. Facey (1893)
Pharmaceutical Society of Great Britain v. Boots Cash Chemists Ltd. (1952)
MC Pherson v. Appanna (1951)
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CONSIDERATION

Consideration is the foundation of every contract and also one of the essential elements thereof. The
law insists on the existence of consideration if a promise is to be enforced as creating legal obligations.
In the absence of consideration a promise or undertaking is purely gratuitous and therefore creates no
legal binding effect. Consideration must be of two directional nature. That means both parties should
get benefitted mutually. The term “consideration” means something in return i.e. quid pro quo. What

is ‘something’ has been explained by Justice Lush in a leading Engli se Currie v. Misa as follows-

“A valuable consideration in the sense of the/law; V;cansist either in some right,
interest, profit or benefit accruing to one Dartvfar(s me/)‘arebe/arance detriment, loss or
responsibili iven, suffered or undertaken by th r

7\

Pollock has suggested that “consideration is the price for which the promise of the other is
bought and the promise thus given for value is enforceable.”

A S _
Consideration may be in the form of cash, goods, act or abstinence/.—(}bromise without
consideration is null and vokj\lf\js\&aﬂeﬁ’ﬁ }p\ilﬁl promise or "Nudum Pactum."\NudQ pacto non oritur
actio, i.e. an agreement without consideration is void. Section 25 g I@n

this contention and W{l@tﬁ(&ment without cons%@'O\ i
o\

Sec. 2(d) of the Indian Contract act, 1872 defines consideration as-

“When, at the desire of the promisor, the promisee or any other person has done or
abstained from doing, or does or abstains from doing, or promises to do or abstain from doin
something, such act or abstinence or promise is called a consideration for the promise.”

A\ /
| ESSENTIALELEMENTS OF A VALID CONSIDERATION |

AN\ )

1. Consideration must move at desire of the promisor: An act or abstinence constitutiong
consideration musthave e@ done at the desire of the promisor only. Any act performed at the
desire of the third\paxty ithout the desire of the promisor cannot be a valid consideration.

2. It may move from the promisee or any other person: An act constituting consideration may be
done by the promisee himself or any other person. Thus, it is immaterial who furnishes the
consideration & therefore may move from the promisee or any other person. This means that even
a stranger to the consideration can sue on a contract, provided he is a party to the contract
(Chinayya v. Ramayya)

3. Consideration may be of past, present or future:

a) Past Consideration: A consideration for the act done in past or which has already moved
before the formation of the agreement is a past consideration. Past consideration is valid in
Indian Contract Act, but past consideration is no consideration in English Law.

b) Present Consideration: When both the parties are ready to give consideration at the same
time or the consideration which moves simultaneously with the promise is a present
consideration.
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c¢) Future Consideration: When a party promises to do or to abstain from doing something in
future, it is a future consideration. The consideration which is to be moved after the
formation of agreement is called future consideration.

4. Consideration need not to be adequate: As per the definition of consideration it simply indicates
that "something in return" is consideration which must actually be of some value in the eyes of
law, that ‘something’ can be adequate or grossly inadequate. Law only requires the presence of
some consideration in a valid contract; its adequacy is not required in law.

According to Explanation 2 of Sec. 25, an agreement to which the consent of the promisor
is freely given is not void merely because the consideration is-inadequate; but the inadequacy of
the consideration may be taken into account by the Court in ing the question whether the
consent of the promisor was freely given.

5. Consideration must be real: It should not be uncerta or impossible.
6. Consideration must be lawful: For a valid ecessary that the consideration should be
lawful as according to Sec.23 of ia stract Act, otherwise it will become void and

unenforceable i.e. it must<§t be ittegs g or opposed to public policy

A
7. Must be something other than the promisor’s existing obligation;

something which the pr, ﬁczt/a/lready bound to do becayse a
is already boun%d\/.@s\ (Bn ing to the existing oblj .
O\
RELEVANT CASE%.AWS ON CONSIDERATION-

» Twéddle v. Atkinson (1861)

A CONTRASTWITHOUT CONSIDERATION IS VOID
)

The general rule as own n@ar Section 25 is “An agreement made without consideration is void”.
Every agreement to be\enfor leat law must be supported by valid consideration. An agreement made
without consideration is\void and is unenforceable except in certain cases. Sec. 25 & Sec. 185 specifies
exceptional cases where an agreement though made without consideration will be valid. These are as
follow:

1. Agreement made on account of natural love and affection [Sec. 25(1)]: An agreement though
made without consideration will be valid if it is in writing and registered and is made on account
of natural love and affection between parties standing in a near relation to each other. An
agreement without consideration will be valid provided-

(a) It is expressed in writing;
(b) It is registered under the law for the time being in force;
(c) It is made on account of natural love and affection;
(d) It is between parties standing in a near relation to each other.
All these essentials must be present to enforce an agreement made without consideration.

2. Agreement made to compensate past services voluntarily rendered [Sec. 25(2)]: An
agreement made without consideration will be valid if it is a promise to compensate wholly or in
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a part a person who has already voluntarily done something for the promisor or something which
the promisor was legally compellable to do. To apply this rule, the following essentials must exist:
(a) The act must have been done voluntarily;
(b) For the promisor or it must be something which was the legal obligation of the
promisor;
(c) The promisor must be in existence at the time when the act was done;
(d) The promisor must agree now to compensate the promisee.

3. Promise to pay a time-barred debt [Sec. 25(3)]: A promise to pay a time-barred debt is also
enforceable. But the promise must be in writing and be signed by the promisor or his agent
authorized in that behalf. The promise may be to pay t ole or part of the debt. An oral
promise to pay a time-barred debt is unenforceable.

4. Completed gi Exp. 1 to Sec. 25]: Explana
consideration, No contract' shall not affe
and the donee. Thus if a person gives
the Transfer of Property Act, he ¢a

that there was no cons@wratﬁ&
A

section 185 whichéﬁﬁ\ Qotn/s'ideration is needed to crea
VA

7\
6. Guarantee (Sec 127\,/Indian Contract _Act):

siderati

Remission (Sec 63): No consideratior isredui e%r :
due~Thisds-called remission in the la Y\

DOCTRINE OF PRIVITY QF'CQNSIDERATION AND PRIVITY OF CONTRACT

N\
The Indian law is diff ren%g}nglish law and the definition of consideration under the
Indian Contract Acﬁlﬁirly id consideration may move from the promisee or any other
person. So consideration may 0@ rom a stranger to the contract as well. Under the English law the
consideration must move from the promisee only and not from a stranger, and a stranger to a

consideration cannot enforce it. This is known as “the principle of privity of contract”.
N

reement to receive less then what is

It means that as per privity of contract, a stranger to a contract cannot enforce that contract or
cannot sue on such contract. Only parties to a contract can sue each other or be sued upon. A stranger
to a contract can’t sue in England as well as in India though it may be for his benefit. Privity of contract
means the relationship subsisting between the parties to a contract.

Exception to this principle-
1. Trust: In case of trust a beneficiary can sue upon the contract. This exception to the rule of

Privity of contract has been recognised in a well known case of Khwaja Mohd. Khan v.

Hussaini Begum (1910)

2. Family settlement/Marriage contract: In case of family settlement members who were not
originally party to the contract can also sue upon it. A female member can enforce a provision
for marriage expenses made on partition of HUF.
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In a case, two brothers, on partition of family joint properties, agreed to invest in equal
shares for their mother’s maintenance. It was held that the mother was entitled to require her
sons to make the investment.

3. Acknowledgement of liability: Where a person admits his liability thereafter if he refused, he
will be stopped from denying his liability.

4. Assignment of contract: Assignee (the person to whom benefits of contract are assigned) can
enforce upon the contract.

5. Contract entered into through an agent: A principal may sUs up der the contract entered into
by his agent on his behalf.

N N\

CAPACITY OF PARTIES TO CONTRACT
N
NS

ence to contract means legal capacity of parties

e capacity of parties to enter invto a legally binding

A\ @\\\@

Meaning of Capacity to Contract:

to enter into a contract. In o
contract.

| (\"/ (WHOARE COMPETENT TO.GONTKAET "\~ \ \
\/“

ains\majority only after he completes his age of twenty one years-

i ‘ o@te il

il. Where the ming operty has been placed under the superintendence of a Court of
Wards.

2) PERSONS OF UNSOUND MIND: According to Sec. 12 of Contract Act, 1872, person is said to be of
sound mind for the purpose of making a contract-

= if he is capable of understanding the terms of contract at the time of making it, and

= if he is capable of making a rational judgment as to the effect upon his interests.

es of Persons of Unsound Mind:
Idiot

Lunatic

Delirious persons

Drunken or intoxicated persons
Hypnotized persons

Mental decay

ANA VAN WA NN =
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According to Sec. 12, “A person who is usually of unsound mind but occasionally of sound
mind may make a contract when he is of sound mind. And a person who is usually of sound mind
but occasionally of unsound mind may not make a contract when he is of unsound mind.”

3) PERSONS DISQUALIFIED BY OTHER LAWS: There are certain persons who are disqualified from

contracting by the other laws of our country. It refers to statutory disqualification imposed on certain
person in respect of their capacity to contract. They are as under:

eoyntry. An alien may either be an

v Alien enemy: An alien is a person who is a citizen of a foreigp

declared, an alien enemy cannot enter into a co
into before the declaration of war are either s¢4

Section 84 to ngdf(‘\
O\
v'  Corporations and companies: A corporation is an art
O%i hee @lgw. It is competen i

Convicts: A convi undergoing imprisonment in incapable of entering into a contract. But
this disability comes\o-dan end on the expiry of the sentence.

v' Married women: A woman is competent to enter into a contract. Marriage does not affect the
contractual capacity of a woman. She can even bind her husband in cases of pressing necessity. A
married woman may sue or be sued in her own name in respect of her separate property.

v Professional persons: Doctors and advocates are included in the class. In England barristers are
prohibited by the etiquettes of their profession from suing for their fees.

‘ STATUS OR NATURE OF MINOR’S AGREEMENTS

A minor's agreement being void is wholly devoid of all effects. When there is no contract there
should be no contractual obligation on either side.
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1) An agreement with or by minor is void: Section 10 of the Indian Contract Act requires that the
parties to a contract must be competent and Section 11 says that a minor is not a competent. But
neither section makes it clear whether the contract entered into by a minor is void or voidable. Till
1903, court in India were not unanimous on this point the privy council made it perfectly clear that
a minor is not competent to a contract and that a contract by minor is void ab initio. Minor’s
agreement is absolutely void from very beginning, i.e. void ab initio. It is nullity in the eye of law.
An agreement with minor, therefore, can never be enforced by law. The leading case on minor’s
contract is Mohri Bibi V. Dharmo Das Ghosh (1903)

A minor cannot ratify the
ot be ratified. A person who

2) No ratification: An agreement with the minor is comple elD/o' d.
agreement even on attaining majority, because a void
is not competent to authorize an act cannot give it yali

3) Minor can be a promisee or beneficiary:
by him. There is no restriction on a minor frgin bain
promisee in a contract. Thus a mino a al@)f D

4)
party enter into
estoppel againgt'a ns he is not estoppe

P
No sneaflc Derformance except in certain cases

5)

breach of contract\B
action on tort.

inor cannot be made liable for a breach of contract by framing the
7) No insolvency: A minor cannot be declared insolvent as he is incapable of contracting; debts and
dues are payable from the personal properties of minor and he is not personally liable.

8) Partnership: A minor being incompetent to contract cannot be a partner in a partnership firm, but
under Section 30 of the Indian Contract Act, he can be admitted to the benefits of partnership.

9) Minor can be an agent: A minor can act as an agent. But he will not to be liable to his principal for

his acts. A minor can draw, deliver and endorse negotiable instruments without himself being
liable.
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10) Minor cannot bind parent or guardian: In the absence of authority, express or implied, an infant
is not capable of binding his parent or guardian, even for necessaries. The parents will be held
liable only when the child is acting as an agent for parents.

11)]oint contract by minor and adult: In such a case, the adult will be liable on the contract and not
the minor.

12)Surety for a minor: In a contract of guarantee when an adult stands for a minor then he (adult) is
liable to third party as there is direct contract between the surety and the third party.

13)Minor as shareholder: A minor, being incompetent to cont annot be a shareholder of the
company. If by mistake he becomes a member, the ¢ rescind the transaction and
remove his name from register. But, a minor may,-a ¢ ough His lawful guardian become a

14)Liability for necessaries: The case of neceSgaries supplied to a minor or to any other person
whom such minor is legally bound tq uppor i@o erned by Section 68 of the Indian Contract Act.
A claim for necessaries sypplied-te, a is enforceable by law. But a mimor not liable for any

price that he may prom 1dGfever for more than the value of the necéssapies. There is no
personal liability of the -n hisproperty is liable. %
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> ~ FREE CONSENT | <

MEANING OF CONSENT: Consent simply means an act of assenting to an offer. According to Sec. 13,
“Two or more persons are said to consent when they agree upon the same thing in the same sense”
In English law, this is called ‘consensus ad idem.” Consent involves identity of minds in respect of the
subject-matter of the contract. When there is no consent at all, the agreement is void ab initio, i.e. it is
not enforceable at the option of either party.

snts of a valid contract. Sec. 14
describes the cases when the consent is not free. This is ahegs {efinition of free consent in the
sense that it mentions some negative elements, the prese; ich1n a contract would vitiate a
contract. Consent is said to be free when it is not caused bv
Coercion [Section 15]

Undue influence [Section 16]

Fraud [Section 17]

Misrepresentation [ Sectio
Mistake [Section 20, A@

If consent was caused bv coerczon, ‘undue influence, fraud misrepresentation the contract is
voidable at the option of party whose consent was so taken [Sec. 19, 194
1) COERCION: CQ \\ eans compelling or foﬁuﬁ\g\a ﬁqf\son,t/ M\) a contract under a
pressure or a th %S defines coercion as, “Committing or threatening to commit, any act
forbidden by the Indian Penal Code, or unlawful detaining or threatening to detain, any
property, to the prejudice of any person whatever with the intention of causing any person to
enter into an agreement”.
The essential elements of coercion are-
(r}}/éommitting or threatening t§ commitany act forbidden by Indian Penal Code.
(b) Unlawful detaining or ihg to detain any property.
(c) The act of coercio icected at any person and not necessarily at the other party to
the agre )
(d) The act\of soercit
enter into\an\agreen

4333830

be“done with the object of inducing or compelling any person to

o Effect of threat to commit suicide- As such, a suicide and a threat to commit suicide are not
punishable under Indian Penal Code but an attempt to commit suicide is punishable under the IPC.
This does not mean that suicide and threat to commit suicide are permitted by IPC. The question
whether a threat to commit suicide amounts to coercion or not was considered by Madras High
Court in the case of Chikham Ammiraju v. Seshamma. Threat to commit suicide was held to be
amounting to coercion in this case.

e Effect or co-ercion [Sec. 19, 64, 72] - When coercion is employed to obtain the consent of a party
the contract is voidable at the option of the party whose consent was obtained by coercion [Sec.
19]. When such aggrieved party exercises his option to treat the voidable contract as void, it is
called “rescinding a contract’. Further, as per Sec. 64, the party rescinding the contract shall
restore the benefit received by him under the contract, to the person from whom the benefit was
received. Also, the party to whom money has been paid or anything delivered under co-ercion,
must repay or return it [Sec. 72]
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BURDEN/ONUS OF PROOEF: The burden of proving that consent was obtained by coercion, and
the aggrieved party would not have entered into contract had coercion been employed, lies on the
party intending to avoid the contract.

2) UNDUE INFLUENCE: It is kind of moral or mental coercion. The term “undue influence” means
dominating the will of the other person to obtain an unfair advantage over the other.

Sec. 16(1) defines undue influence as, “A contract is said to be induced by undue influence-

v" Where the relations subsisting between the parties are such that one of the parties is in a
position to dominate the will of other and

¥ The dominant party uses that position to obtain an unfair a tage over the other.”

™

According to Sec. 16 (2), a person is deemed to be in a position to dominate the will of another
in the following circumstances- —
(a) Where he holds a real or apparent aii ;_over /the other e.g, in the relationship
between master and servant, parenta ficer and assessee etc.
(b) Where he stands in fiducia er. It implies a relationship of mutual
trust and confidence. Exam 2 and beneficiary, spiritual or religious adviser
(guru) and his disciple,
(c) Where a contra

permanently affecte
Medical atten :
RN VA

According to ludlaal decisions held in various cases, there is _no nresumntlon of undue

influence in the following relationships- \/
usb nyl Wife (other than par ‘

CONTRACTS WITH PARDANASHIN WOMAN A woman who onserves complete seclusion (i.e.
th&o le other than her family members) is called pardanashin
ign that a contract with a pardanashln woman is mduced by

o Effect of undue Influence: [Section 19A] When consent to an agreement is caused by undue
influence, the contract is voidable at the option of the party whose consent was so caused. Any
such contract may be set aside either absolutely or, if the party who was entitled to avoid it has
received any benefit thereunder, upon such terms and conditions as the court may seem just.

Burden of Proof: When a contract is avoided on the ground of undue influence, the liabilities of
the dominant party and the weaker party to prove are as under-
The weaker party ahs to prove-

a. That the other party was in a position to dominate the will

b. That the other party actually used his influence to obtain an unfair advantage

¢. That the transaction is unconscionable (unreasonable)
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In case of unconscionable transaction, the dominant party has to prove that such contract
was not induced by undue influence.

[NOTE: A transaction is said to be unconscionable if the dominant party makes an exorbitant profit
of the other’s distress.]

‘ DIFFERENCE BETWEEN COERCION AND UNDUE INFLUENCE

BASIS OF COERCION UNDUE INFLUENCE
DISTINCTION

1. DEFINITION Coercion is the committing or
threatening to commit, any act
forbidden by the LP.C. or
unlawful detaining
threatening to detai
property with the i
causing any perso

into anagreepmient.
2. RELATIONS In case rci relation

betw W is

M applied with the I is\exe 1n ntion to obtain
n of causing any person Ix a ge over the other party.
nter into an agreemefnt. ™\

3. INTENTION

C)

\Y%
k x

4. N URE‘O%\V/ It involves physical forK C/ 1 \Y l\ve)smoral force.
FORCE ]
5. KINDX{F}\CT It involves criminakact. ) It does not involve criminal act.
6. DIRECTION The coercion be directed{ Under influence is used against the
agalnst an including a | weaker party only.
stran

e ercised by any | It is employed by the person who is in a

7. WHO CAN
< a stranger to | position to dominate the will of the other.

EXERCISE? \EQ

8. REMEDIES A sontrdct caused by coercion, | In case of undue influence, the aggrieved
may~ be avoided by the | party may avoided the contract or the
aggrieved party’s contract. | Court, may set aside the contract
[Sec. 19] absolutely or conditionally. [Sec. 19 A]

The presumption of undue influence can be rebutted by showing-
v" That the dominant party has made full disclosure of all the facts to the weaker party before
making the contract;
v That the price was adequate; and
v That the weaker party was in receipt of competent independent advice before entering into the
contract.
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3) FRAUD: The term ‘fraud’ means a fake or false representation of facts made willfully with a view to
deceive the other party. Sec. 17 defines fraud as, any of the following acts committed by a party to
a contract (or with his connivance, or by his agent) with intent to deceive another party thereto (or
his agent) or to induce him to enter into the contract-
a) The suggestion that a fact is true when it is not true by a person who does not believe it be
true. Example: A sells to B locally manufactured goods as imported goods charging a
higher price, it amounts to fraud.

b) The active concealment of the fact by a person having knowledge or belief of the fact. Mere
concealment does not amount to fraud. But where steps-are taken by a seller concealing

defects, it will amount to fraud.
Example: A, a furniture dealer, conceals the iture sold by him by using some

| the buyer even after reasonable
concealment.

c¢) A promise made withou
d) Any such actor o i aw specifically declares to be fraudulent>Example: Under
Companies Act a3 h
other clause.

e) Any othe ceive. It covers those« asts
under qny othe se’ &

A\ @ ESSENTIAL ELEMENTS OF FRAUDy
Y stb

1. tr ct\®b EQ}one with his connivance or by his
not gffect the validity of the contract.
2 ust be made with the knowledge of its falsehood.
wheén it was made but becomes untrue before the

contract is entered into and this.fa nown to the party who made the representation, it must be
corrected. If it is not so corr i mount to fraud.

3. The representatj act.”In other words, a mere opinion, a statement of expression
or intention does .

4. The fraud must have eceived the other party who has acted on the basis of such

not actually deceived 1
5. The party acting on the representation must have suffered some loss.

When the silence amount to fraud??

GENERAL RULE: Mere (only) silence as to facts likely to affect the willingness of a person to enter into
a contract is not fraud.

EXCEPTION: Where the circumstances of the case are such that regard being had to them, it was duty
of the person keeping silence to speak. Such duty arises in the following two cases-

a) Duty to speak exists where the parties stand in a fiduciary relationship, e.g. father and son,
guardian and ward, trustee and beneficiary etc. or where contract is a contract of ubberima
fidei (i.e. requiring utmost good faith), e.g. contracts of insurance.

b) When silence itself is equivalent to speech.
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4) MISREPRESENTATION: The term ‘misrepresentation’ means a false representation of fact made
innocently or non-disclosure of a material fact without any intention to deceive the other party.

As per Sec. 18, misrepresentation means and includes a wrong statement of fact made

innocently, i.e., without any intention to deceive the other party. It may be caused-

a) By positive assertion or a statement, in a manner not warranted by the information of the
person making it, of that which is not true, though he believes it to be true;

b) By breach of duty, which, without an intent to deceive, gains an advantage to the person
committing it, or any one claiming under him, by misleading another to his prejudice or to
the prejudice of anyone claiming under him;

c¢) Causing, however innocently, a party to an agreeme o make a mistake regarding the
subject matter of the agreement.

Essential of misrepresentation-

a) There must be a representation or omissiop™0
must be made without the knowledge of1i
believe it to be true.

b) The representation or omission ofd
enter into contract but withou

¢) The representation oﬁg i
contract.

AN

1. Right to rescind the contract: The party whose conse
contract but he cannot de-so i

contract.

d) Where an innoce 3 before the contract can be rescinded, acquires for
consideration somei € property passing under the contract.
e) Wheret rtiesc r@ot e I'estored to their original position.

2. Right to insist upon performance: The party whose consent was caused by misrepresentation may
if he thinks fit, insist t he contract shall be performed and that he shall be put in the position in

which he would have been if the representation made had been true.

DISTINCTION BETWEEN FRAUD AND MISREPRESENTATION

BASIS OF FRAUD MISREPRESENTATION
DISTINCTION
1. MEANING A fraud is an intentional | An innocent or unintentional

misrepresentation or concealment of | misrepresentation of material facts by
material fact to induce the other party | one party fact to induce another to enter

to enter into a contract. into a contract, without an intention to
deceive.
2. INTENTION Fraud is committed with an intention | There is no such intention to deceive.
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to deceive
3. BELIEF IN THE | The person committing fraudulent act | The person making misrepresentation
FACTS does not believe it to be true. believes in the facts to be true and
existing.
4. SUIT FOR The aggrieved party has right to sue | The aggrieved party cannot sue for
DAMAGE the other party for damages. damages.

5. DEFENSE A party cannot set up a defense that | In case of misrepresentation the other
the aggrieved party had means of | party always set up a defense that the
discovering the truth except in case of | aggrieved party that the aggrieved party
fraud by concealment or by silence. had-means of discovering the truth.

\lgge parties intending to do one

5) MISTAKE (Sec. 20, 21, 22): A mistake is said to have pcs
thing by error do something else.

thing in the same sense, there
When the consent of

erroneous belief, the contra 65
% \5
MISTAKE OF FACT MISTAKE OF LAW

(S.20, 22) \ (S.21)

| L (o) | ! .
v N\ ( (3, v v

UNILATERAL BILATERAL MISTAKE OF MISTAKE OF
MISTAKE (S.22) MISTAKE (S.20) INDIAN LAW FOREIGN LAW
Contract is valid Contract is void Contract is not Same effect as that

voidable i.e. valid of mistake of fact

(a) MISTAKE OF LAW: As regarding mistake of law, there is a judicial principle based on a maxim i.e.
‘Iignorantia juris non excusat’ which means that ignorance of law is not excusable. Every person
is bound to know the laws prevailing in the nation and therefore one cannot take a defense that he
was not aware of the law and cannot evade from the performance of the contract provided it is a
contract to perform some lawful act only and not something that is per se (i.e. in itself) unlawful.
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Although, mistake of foreign law has the same effect as that of a mistake of fact as foreign law is a
matter of fact.

(b) MISTAKE OF FACT (Sec. 20 & 22): There is again a judicial principle regarding mistake of fact
which is based on a maxim i.e. ‘ignorantia facti excusat’ which means that ignorance of fact is
excusable.

BILATERAL MISTAKE (Sec.20): An agreement is void where there is a bilateral mistake as to the
subject matter. According to Section 20, “Where both the parties are under a mistake as to a
matter of fact essential to the agreement, the agreement is void.” Thus, the following three
conditions must be satisfied before declaring a contract void un er@m ection-

& Both the parties must be under a mistake

= Mistake must be of fact but not of law.

= Mistake must relate to an essential fact.

According to the explanation of Sec.20, “An erfrofe
the subject-matter of the agreement is be d‘m

A >

1) Bilateral mlstake as to subject matter includes-
iste ofysu ct matter
g todenti subject matter
istakes j ibject matter
i e e of subject matter
ake o,quality of subject matter

as to the value of the thing which forms
4 mistake as to a matter of fact.”

s to quantity ofsub]e

2) Mistake as to the possibility of per; ormanc he agreement is void where there is bilateral
mistake as to the possibility of performance. . 1 ther words, where the parties to an agreement
believe that the agreement.is ca of performance, while in fact it is not so, the agreement is
treated as void. The i i ay either be physical or legal.

A O
UNILATERAL MISTAKE“(Sec.Z/AZE e term ‘unilateral mistake’ means where only one party to an

agreement is under a mistake. According to Sec. 22, “A contract is not voidable merely because it
was caused by one of the parties to it being under a mistake as to a matter of fact.”

EXCEPTIONS: The agreement is void where a unilateral mistake relates to the identity of the
person contracted with or the nature of the contract.

1) Mistake as to identity of the person contracted with- The agreement is void.

2) Mistake as to the nature of contract- The agreement is void
3) Mistake as to other matter- Agreement is not void.
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EVERY AGREEMENT OF WHICH THE OBJECT OR CONSIDERATION IS UNLAWFUL IS VOID [SEC 23] |

As per Sec. 10, consideration and object of an agreement must be a lawful one in order to constitute a
valid contract; otherwise the agreement is void. Certain considerations and objects have been expressly
declared as unlawful under Sec. 23 of the Indian Contract Act and therefore the contracts having such
unlawful objects and considerations are void.

Following are the instances of unlawful objects and considerations-
a) Ifitis forbidden by law: If the object or the consideration of an agreement is forbidden (i.e.
prohibited) by law, the agreement is void. An act is said he forbidden by law when it is

e passage of time. In this regard an agreement
e terest of society
tQ ourt to hold any

g egal and void in English Law whereas all these
The Court will refuse to enforce such agreements if its
eward are unreasonable in the opinion of court.

agreements are not illega
object is not bonafide ot

right to guard
Agreements in t of personal liberty.
Agreement tending to create monopoly.

Agreements interfering with course of justice.
Agreement in restraint of marriage (Sec. 26)
Agreement in restraint of trade (Sec. 27)

Agreement in restraint of legal proceedings (Sec. 28)

AV N N N N N VA

ILLEGAL AGREEMENTS|
[llegal agreements are those agreements which are-
(a) Void ab-initio, i.e. void from the very beginning, and
(b) Punishable by the criminal law of the country or by any special legislation/regulation.

EFFECTS OF ILLEGAL AGREEMENTS:
o The collateral transactions to an illegal agreement also become illegal and hence cannot be
enforced.
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e No action can be taken for the recovery of money paid or property transferred under an illegal
agreement and for the breach of an illegal agreement.
e In case of an agreement containing the promise, some part of which is legal and other part
is illegal, the legal position is as under-
= If the illegal part cannot be separated from the legal part: The whole agreement is
altogether illegal.
= If the illegal part can be separated from the legal part: The Court will enforce the legal
part and reject the illegal part.

(~\

AGREEMENTS EXPRESSLY DECLARED AS VOID UNDER CONTRACT ACT

As per Sec. 2 (g), void agreement is an agreement whi n rceable by law i.e. it is void ab initio.
here\agfeements have been declared as void-

public policy.

AGREEMENT IN RESTRAINT OF TRADE (Sec. 27)

Every agreement by which anyone is restrained from exercising a lawful profession, trade or business
of any kind, is to that extent void. This is because Article 19 (1) (g) of the Constitution of India regards
the freedom of trade and commerce as a right of every individual. Therefore, no agreement can deprive
or restrain a person from exercising such a right.

Interpretation of the words “...that extent...”

These words may be interpreted in the sense that only that portion of such agreement is void
which is considered either as unreasonable or as opposed to public policy being in restraint of trade.
The rest of the agreement would continue to be valid.
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EXCEPTIONS TO SEC. 27

The exceptions here mean the cases where agreements in restraint of trade are not considered
void. Such exceptions are-

A. Exceptions under Statutory Provisions-

1) Sale of goodwill- Seller of goodwill of a business may agree with the buyer to restrain from
carrying on business. There are certain conditions of such restrictions to be valid-
a) Must relate to same business
b) Restriction shall apply within specified local limits.
c) Restriction shall apply within a reasonable time period
d) The specified local limits must be reasonable h p
Therefore, the buyer of goodwill may restrain the seHe

in partner may
e firm within a
e valid only if the

goodwill, a partner may agree that he will not carry on any business similar to the firm within
specified periods or local limits.

B. Exceptions under Judicial Interpretations-

1) Trade combinations: Trade combinations which have been formed to regulate the business or to
fix prices are not void, but the trade combination which tend to create monopoly and which are
against the public interest are void.

2) Sole dealing agreement: An agreement to deal in the products of a single manufacturer or to sell
the whole produce to a single dealer is valid if their terms are reasonable.

3) Service agreements: A clause in service agreement may or may not be in restraint of trade.An
analysis of some of the clauses of service agreement is as under:
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a) An _agreement to serve the employer for a stipulated period: Such agreements, if
reasonable, do not amount to restraint of trade and hence are enforceable.

b) A clause to prevent the employee from accepting any other engagement during his
employment: Such agreements do not amount to restraint of trade and hence are
enforceable.

c) A clause to prevent the employee from accepting a similar engagement after the
termination of his employment:

e Ifthe restraint is intended only to protect an employer against an employee making
use of trade secrets learned y him in the course oFemnIovment Such agreemens do

of rights: An agreement b
ts under or in res

r more persons to refer to
arisen is not illegal.

NO Where two courts have jurisdictio suit, an agreement between the parties that a
suit should be filed in one of thosect d not in the other is not invalid. [C. Milton & Co
v. Ojha Automobile Co.]

However, an agreéme Q go in appeal to a higher court against the judgment of a

action may be bros to make it shorter than that prescribed by the Law of Limitation, is
void because its objectis to defeat the provisions of law. A partial restrain is not void.

| AN AGREEMENT THE MEANING OF WHICH IS NOT CERTAIN, VOID [SEC 29] |

An agreement is called an uncertain agreement when the meaning of that agreement is not certain or
capable of being made certain. Such agreements are declared void under Section 29. Uncertainty may
relate to -

» Subject matter of contract; or

» Terms of contract.
Example: A agrees to sell to B “a hundred ton of o0il.” There is whatever to show what kind of oil was
intended. The agreement is void for uncertainty.
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WAGERING AGREEMENT [Sec. 30]

An agreement between two persons under which money or money’s worth is payvable by one
person to another on the happen or non happening of a future uncertain event is called a

wagering agreement.

Essential elements of wagering agreements-
a) The must be a promise to pay money or money’s worth

b) Performance of a promise must depend upon deter
event is said to be uncertain when it is yet to take place o
the parties are not aware of its result.

jon of an uncertain event. An
ght have already happened but

¢) Mutual chances of gains or loss: Each party
of an uncertain event. If either of the pz
win, it is not a wagering agreemen

d) Neither party to have
e) Neither party shoul
event other than the

contr

f

buy and sell lottery tickets is a
e declares that drawing of lottery is

a; e lotteries still remain a wagering transaction.

ith the Editor of newspapers is a lottery and hence a
mbay v. R.M.D. Chamaurbaugwala]. But, a crossword puzzle
intelligence and hence not a wager.

a previously prepared

wagering transaction. [Stdte
is generally a %f ski

EXAMPLES OF TRANSACTIONS NOT HELD AS WAGERING AGREEMENTS:

» A commercial transaction should always be distinguished from a pure speculative transaction. A
commercial transaction is done with an intention of delivery of goods (commodity or security) and
payment of price. Therefore, it is not wagering agreement.

» Contract of insurance are contracts of utmost good faith and it is just a contingent contract and not
a wagering agreement.

» Prize competitions which are games of skill, e.g., picture puzzles.

» According to the Prize Competition Act, 1955, prize competitions in games of skill are not wagers
provided the prize money does not exceed Rs. 1,000.

» An agreement to contribute to a plate or prize of the value of above Rs. 500 to be awarded to the
winner of a horse race. (Sec.30)

Eﬂects of Wagering agreements-

= Agreements by way of wager are void in India.
= No suit can be filed to recovery the amount won on any wager.
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= Agreements by way of wager have been declared illegal in the states of Maharashtra and
Gujarat.

= Any transaction or agreement collateral to wagering agreement are not void in India except in
the States of Maharashtra and Gujarat because such transactions and agreements as collateral
to wagering agreements are illegal in the states of Maharashtra and Gujarat.

CONTINGENT CONTRACTS (Sec. 31 to 36)

As per Sec. 31, “A contingent contract is a contract, to do or not to do something if some event,
collateral to such contract does or does not happen.” O

Essential features of a contingent contract-
a) Itis a contract to do or not to do something

b) Dependent on happening or non happenir

¢) Such an event is a collateral event (i.¢
depend upon the mere will of parfy

d) Theeventis uncertai@ @\
A

Sec. 32: Contracts contingent upon the bannenina of an event

Such contracts cannot be ehferced\b lé\w,uﬁless and until that event
Becomes enforceable: i @JC nt has happened [ ; l\TJ
b

Becomes void: if sqich eye e impossible i.e. happeni

Becgﬁ er\gi&x? \s\\&h\e/n the happening of such eyent
Bec @v \lf‘such event happens. /Sb (\
Sec. 34: Contract contingent upon the future conduct of a living person

Becomes enforceable: When such person acts 'n\txly_e)m niier as desired in the contract.

Becomes void: When such person nything which makes the desired future conduct of such
person impossible.

Becomes void: When the Happening of such event because impossible before the expiry of specified
time or when such event ot happened within specified time.

Contracts contingent upon non-happening of an uncertain specified event within a fixed time
Becomes enforceable: When the happening of such event because impossible before the expiry of
specified time or when such event has not happened within the specified time.

Becomes void: When such event has happened within the specified period.
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DISTINCTION BETWEEN CONTINGENT CONTRACT AND WAGERING AGREEMENT

BASIS OF DISTINCTION CONTINGENT WAGERING
CONTRACT AGREEMENT

A contingent contract is | A wagering agreement is one

1) MEANING contract in which the | in which one person agrees

promisor undertakes to | to pay certain amount of
perform the contract upon | money to the other on
the happening or non- pening or non-happening
happening of an event,( (gfaspecific event.

which is collateral tﬁ/g@
contract. S~ N
eral
a
Ndara

The event is coka })@e)( Even is the sole determining
2) NATURE OF EVENT contract, i ry of | factor.
pro% S iofi of

the ¢optract &,\
is. \no/ reciprocal | The wagering\ agreement
I/ a contingent | consist &L reciprocal

pronffss, \

3) RECIPROCAL PROMIS <\

wagering

\Zgrea%\rties are interested in
4) INTEREST%O e subject-matter ent \have no other

SUBJECT M

contracts.  Therefore, \the
happening or e’ agreement except the
@\ O happenin th{\eh\ i inning or losing the money
material (forthém. s\ at stake.
act

A conti is | A wagering agreement is void
5) VALIBI valid-contract: agreement. In the State of
Maharastra and Gujarat it is
N illegal.
}X{tﬁlgent contracts are | All wagering agreements are
6) NATURE OF TRAC n agering agreements | contingent agreements
C cause all  contingent | because their performance is
contracts are not void. dependent upon uncertain

future events.
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PERFORMANCE OF
CONTRACT

Performance of the contract is one of the various modes of discharge of the contract. A contract is said
to have been performed when the parties to a contract either perform or offer to perform their
respective promises. Sec.37 of the Indian Contract Act lays down the obligation of the parties regarding
performance.

VRN

Sec 37: The parties to a contract must either perform or offer to perform, their respective promises

unless such performance is dispensed with or excused under the provisions of Contract Act, or of

any other law. (\(\

TYPES OF PERFORMANCE

2 Actual performance: When a promisorHa

;{a offer of performance to the promisee and the

offer has been accepte{})y
obligations are actually p
end.

is called an actual promiseex The contractual
he liability of a party und (coperact comes to an

e& 3

Tender or offer of performance to be valid must satisfy the following conditions-

=

4343 0

must be unconditional
[t thust be made at a proper timeé ahd placed. ust be made in stipulated time that too during
the business hours and_a

Reasonable opportunify to\the prsomisee to examine and ascertain that the goods offered are
the same as'the rom10®s by

[t must be made\to the promisee or his duly authorized agent.
In case of paymentof money, tender must be of the exact amount due and it must be a legal
tender.

EFFECT OF REFUSAL OF PARTY TP PERFORM PROMISE WHOLLY: When a party to a contract has

refused to perform or disabled himself from performing his promise in its entirety, the promisee may
put an end to the contract, unless he has signified, by words or conduct, his acquiescence in its
continuance.
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| WHO CAN DEMAND PERFORMANCE?

a) Promisee- Stranger can’t demand performance of the contract.

b) Legal Representative- In case of death of the promisee, the legal representative can demand
performance unless a contrary intention appears from the contract or the contract is of
personal nature.

c¢) Third party- A third party can also demand performance-of the contract in some exceptional
cases like beneficiary in case of trust, the person for whas€ bepefir the provision is made in a
family arrangement. This is an exception to the d
enforce a contract.

omisee(s) can demand perfo

promisees- Represe i

\é\)
3 %a e'that it was the intention of the parties

be performed by the promisor himself,
olition or art, such promise must be performed
by the promisor himself.
Example- A promises to<paint a picture for B as this promise involves personal skill of A. It

b)

( a% not the intention of the parties to a contract that the promise
should be pe med\bythe promisor himself, as does not involves personal skill of the
promisor, such contracts can be performed by the promisor himself or any competent person
employed by him.

c) Legal Representative- In case of death of the promisor, his legal representatives can perform
the contract unless a contrary intention appears or the contract does not involve personal skill.

d) Third person [Sec.41]- A contract can be performed by a third party if the promisee accepts
arrangement i.e. performance by a third party. According to Sec.41, when a promisee accepts
the performance by a third party, he cannott afterwards enforce the performance against the
promisor although the promisor might not have authorized or ratified the act of the third
party. In other meaning once the promisee accepts the performance from a third person, he
cannot compel the promisor to perform the contract again.
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e) Joint Promisors- In case of several promisors, unless a contrary intention appears from the
contract, the following persons must perform the promise-
v’ In case all the promisors are alive- All the promisors jointly must perform.
v’ In case of death of any of the joint promisors- Representatives of deceased promisor
jointly with the surviving promisor(s) must perform the promises.
v In case of death of all joint promisors- Representatives of all of them jointly must
perform the promises.

DEVOLUTION OF JOINT LIABILITIES AND JOINT RIGHTS

“Devolution” means passing over from one persdptoanother.

Sec.42 provides for the devolution of joint liabilities bi}itie
legal representatives (in case of death).
NI\

RULES REGARDING THE PERFORMANCE OF JOINT PROMISE [SEC. 43 & 441]:

(L (0O

a) Joint and several liability of joint promisors: When two or more/persqons make a joint
promise, the promisee’ma press contract to the contrary,con one or more of

such joint promls?r&ti he whole of the promise.

joint promisors pass to their

b) nght to cIalm contribution: Each of two or more
i We equally with himsel

pears from the contract.

It ¥n such contribution, the remainin §
uch default in equal shares.
AN\

d) Effect of release of one joint ggromlsor Where two or more persons made a joint promise, a
release of one of sych j \g}uﬁ)rs by the promisee, does not discharge the other joint
promisor ¢r\joi gr)onl! either does it free the joint promisor so released from
responsibility te joint promisor or joint promisors. (Sec 44)

D mlsors must bear the loss arising from

discharged.

MEANING OF DEVOLUTION OF JOINT RIGHTS [SECTION 45]

When a person has made a promise to two or more persons jointly, then, unless a contrary
intention appears from the contract, the right to claim performance rests, as between him and
them during their joint lives, and, after the death of any of them, with the representative of such
deceased person jointly, with the survivor or survivors and after the death of the last survivor,
with the representative of all jointly.

RULES REGARDING THE TIME AND PLACE OF PERFORMANCE [SECTIONS 46 TO 50]

v'  Where no time is specified for performance [Sec. 46]
= Time of performance is not specified + promisor agreed to perform without a demand by the
promisee, the contract must be performed within a reasonable time.
= What is reasonable time is a question of fact and will depend on facts of the case.
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v'  Where time is specified but hour not mentioned [Sec.47].
= Time of performance specified + promisor agreed to perform without application by the
promisee then contract must be performed on the day fixed in the contract during the usual
business hours and at the place at which the promise ought to be performed.

v’ Where time is fixed and promisor has not undertaken to perform without an application by
the promisee [Sec. 48]
= The promisee must apply for performance at a proper place and within the usual hour of

business. m
>

v' Where no place for performance is specified and no application is to be made by the
promisee [Sec. 49]
5 It is the duty of the promisor to apply to i to) appoint a reasonable place for the

performance and perform it at such a{yrm‘h\d
0

v Where the promisee prescribes the manner or time for performance [Sec. 50]

= The promise must b@erh%@@%r and at the time prescribedk

P

the promisee.
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TIME AS THE ESSENCE OF THE CONTRACT (SEC. 55)

“Time is essence of a contract” means that it is essential for the parties to a contract to perform their
respective promises within the specified time. Where time is essence, the concerned parties must
perform and are under actual obligation to fulfil their respective promises within the specified time.

Time is pleaded as a fact that is to say that if time is specified for the performance of the contract,
this is not by itself sufficient to prove that time is essence of the contract. Intention of the parties has to
be observed in order to ascertain whether the parties had the intention to treat time as an essential fact
in that particular contract.

Cases where time is considered to be essence of contract:
» Where the parties have expressly agreed to treata

» Where the non-performance at the specified ¢

» Where the nature and necessity of the ce

time.

In commercial or mercantile contracts; fixed for the delivery of goods/is cousidered to be the

essence of a contract but the time\f ond ayment of the price is not cg idelced £o be the essence
of a contract.
In_non-commercial dnd fher tile contracts, usu the prespumpt
essence of such con! ra§.\
N
| CONSEQUENCESQRNON-PERFORMANCE OFCONTRACRWIRHIN SPECIFIED TIME [SEC.55] |
The consequ of nbn-performance of a corjtrac it@jp\e{ified time depends upon whether the
time is s%eqo the contract or not:

e When time is essence of a contract-
Va) The contract becomesvoidakle at t tion of the promisee.
b) If performance d\the\specific time is accepted, the promisee cannot claim
asioned by the non-performance of the promise at the
me of such acceptance, he gives notice to the promisor of his

that time is not the

e When time is not the essence of the contract-
a) The contract does not become voidable at the option of the promisee.
b) The promisee is entitled to claim compensation for any loss occasioned by the non-
performance of the promise at the agreed time.

‘ PERFORMANCE OF RECIPROCAL PROMISES
Meaning of Reciprocal Promise: As per Sec. 2 (f), “Promises which form the consideration or
part of consideration for each other as called reciprocal promises.”

TYPES OF RECIPROCAL PROMISES:

a) Mutual and Independent- Such promises all to be performed by each party independently
without waiting for the other party to perform his promise and therefore he can’t excuse
himself on the ground of non-performance by the default party.
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b) Mutual and Dependent- Where the performance of promise by one party depend on the prior
performance of the promise by other party. The party at fault becomes liable to pay
compensation to the other party may sustain by the non performance of the contract [Sec. 54]

¢) Mutual and concurrent- When the promises are to be performed simultaneously a promisor
need not perform his part unless the promisee is ready and willing to perform his reciprocal
promise. [Sec. 51]

Order of performance of reciprocal promises [Sec. 52]: Where the order in which reciprocal
promises are to be performed is expressly fixed by the contraet they must be performed in that
order. And if the order is not expressly fixed by the contra t,@sle it must be performed in the
order in which the nature of the transaction requires.

tracts contain reciprocal promises,
performing his promise, the contract

becomes voidable at the option of the party(so p ; and he is not entitles to sompensation

Q
from the other party for any loss which ma u@ai

contract. O @_\

consequence of the non-performance of the
(o>

APPROPRIATION OF PAYMENTS [SEC. 59-61]

({ALSO KNOWN AS RULE IN CLAYTON’S CASE},

“Appropriation” mea S

question of appropria

makes ?paymini%]@ .
N\ A

Appropriation of Payments- Sometimes, a debtor SSs

makes a p t which is insufficient to satisfy all the del
particular debt'the payment is to be appropri
the four rulesfaid down in Clayton’s cas
which provide an answer to this questiaon,
AN
1) Appropriation as per express instructions by the debtor to the creditor [Sec. 59]: Every debtor
who owes several debts to a r@it has a right to instruct his creditor to which particular debt, the
payment is to be appropri adjusted. Therefore, where the debtor expressly states that the
payment is to be ap the discharge of a particular debt, the payment must be applied
accordingly.
Example: A owes B three distinct debts of Rs. 2,000, 3,000 and 5,000. A sends Rs. 5,000 and instructs
B that the payment should be appropriated against the third debt. He is bound to appropriate the
payment against the third debt only.

dplie @n \f)payments or adjustn tt ds the debts. The
3 ts same creditor and

. In_such a case, a question arises as to which
ted\Section 59 to 61 of the Act which actually incorporates
ides fb&the/following rules as to appropriation of payments

2) Application of payment where debt to be discharge is not indicated [Sec. 60]: Where the debtor
has omitted to intimate, and there are no other circumstances indicating to which debt the payment is
to be applied, the creditor shall have the discretion to apply such payment for any lawful debt actually
due and payable to him from the debtor, whether its recovery is or is not barred by the law in force
for the time being as to the limitation of suits.

Example: A owes to B, among other debts, the sum of Rs. 5,000. B writes to A and demands payment
of this sum. A sends to B Rs. 5,000 accordingly. This payment is to be applied to the discharge of the
debt of which B had demanded payment.
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3) Application of payment where neither party appropriates [Sec. 61]: Where neither party
appropriates, the payment shall be applied to discharge the debts including time barred ones in a
cronoloical order i.e. in order of time. If the debts are of equal standing, the payment shall be
appropriated/applied in discharge of each of these debts proportionately. [First interest then
principle]

UASI CONTRACT [Sec. 68 to 72

¢ e%\entlals for the formation of a

as if” or “Similarly”. It means

A Quasi-contract is not a contract at all because one o
contract are absent. The term “Quasi” is a Latin wor
seemingly, apparently, but not really.

Chapter V containing Sections 68 to 72 of{the In ract Act lays down provisions relating to
Quasi Contracts although this term haS/n/ ed, &S such rather these transactions have been

recognised as “Certain relations resemblma those created by contracts”. Thes contracts implied
in law as implied contracts. It \frae thh lacks one or more /O;?Xe‘gsé%{j of a contract.
Quasi contract are declared ali contracts on the basis of i quity and the
doctrine of unjust enrichment he.\no person shall be allowed to enrich himself unjustly at the

expense/cost of another & the legal obligations of parties remains the same as that in a contract.
This concept was ptopeun éd\Hjh% case of Moses v. Mc Furlong Lord Mansfleld

7~ m
Nature Ol QuaSi contracts-

N .
uashcontratt does not arise from a

= ontract is based upon the . u ty and good conscience

= ontract is always a right tg nd generally though not always to a liquidated sum
of mOney.

= A suit for its breach may befi e same way as in case of a complete contract.

= The right granted to ap quasi contract is not available to him against the whole
world but agg only.

= A suit for b e 1@1 sontract may be filed in the same way as in case of an ordinary
contract

=N

Although there is
yet they are put in\the

press or implied contract between the parties under a quasi contracts
same position as if there is a contract between them.

PROVISIONS RELATING TO VARIOUS QUASI CONTRACTS ARE CONTAINED
UNDER SECTIONS 68 TO SEC 72 OF CONTRACT ACT, 1872

1. Sec. 68: Supply of necessaries to a person not competent to contract

If a person, incapable of entering into a contract, or anyone whom he is legally bound to
support, is supplied by another person, with necessaries suited to his condition in life, the person
who has furnished such supplies is entitled to be reimbursed from the property of such incapable
person.

Only the property of the incapable person is liable for reimbursement, not the person
himself for the obvious reason that he is incompetent to contract. Where he doesn’t own any
property, nothing shall be payable. There is no definition of the term ‘necessaries’. What
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constitutes necessaries is a question of fact and depends upon the facts and circumstances of the
case. Moreover, what is luxury to one person may be a necessity to another.

Example: A supplies B, a lunatic, with necessaries suitable to his condition in life. A is entitled to be
reimbursed from B’s property.

Landmark case: Nash v. Inmann (1908)
Khangul v. Lakhha

2. Sec. 69: Reimbursement i.e. right to recover money paid for another person.

Payment by a person who is interested in such pay is recoverable as an equitable
right. A person, who is interested in the payment of money a d@y such money, which another is
bound by law to pay, is entitled to be reimbursed by the/6ther g

3. Sec. 70: Obligation of person enjoying benefit of non-gratuitous act.

Where a person, lawfully does anythin a tﬁeﬁp rson, or delivers anything to him;
not intending to do so gratuitously, and sye rson-ehjoys the benefits thereof then he is
bound to make compensation to the ot of, or to restore the thing so done or

delivered.
Example 1: A, a tradesmg;leav ; puse by mistake. B treats thegeods as his own. He
is bound to pay A for the

m fire. A is not entitle i from B, if the

hat'he intepded to act gratuitously: o
\
esponds to what in England is “Actions for Quantum Meruit” which

4. Sec. 71: Responsibility of finder of goods.

Mson who finds goods belongi nother and takes them into custody, is subject to

2 ee i.eNduty 10 take reasonable care of the goods, duty not to

y not to mix the goods with own goods, right to recover
sell the goods lawfully.

b) Either the thing found is in danger of perishing or of losing the greater part of its value, or,
in case the goods are not of perishable nature, but the lawful charges of the finder, in
respectof the thing found, amount to two-thirds of its value.

5. Sec.72: Money paid under a mistake or coercion.
A person to whom money has been paid, or anything delivered by mistake or under
coercion, must repay or return it.

Compensation for failure to discharge obligation created by quasi contract [Section 73]

When an obligation created by quasi contract is not discharged the injured party is entitled to
reline the same compensation from the party in default as if such person had, contracted to discharge
is and broken his contract.
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C_ DISCHARGE OF CONTRACT )

Discharge of a contract means termination of the contractual relations between the parties to a
contract. When the rights and obligations arising out of a contract are extinguished, the contract is said
to be discharged or terminated. Simply put, when both the parties are legally discharged or relaxed
from performing their part of the promises in a particular contract, the contract is said to have been
discharged.

A contract may be discharged by any of the following ways:

I. DISCHARGE BY PERFORMA

By performance- Actual or Attempted.

By mutual consent or agreement.

By subsequent or supervening impossibility<6
By lapse of time.

By operation of law.
By breach of contract.

N D
NCE-

discharge of a contr
performance.

O
Actual performance:
N U,
n

en each party fulfi bligations\a
w&jn>}1 i ih a manner prescribed)\it\s\called the 3 ¢
cgngrac an end.
% fer-wh
Attempted performance or Tender: ex %p omisor offers to perform his obligation,

s unable to do so because t does’ not accept the performance, it is called

offer to perform the obligation undex_th€é contract. A valid tender of performance is
equivalent to perfo

N\

II. DISCHARGE BY MUTUAL CONSENT OR AGREEMENT (SEC. 62)- A contract is created by means

of an agreement)it may algo @ di cffarged by another agreement between the same parties.

il

iii.

Novation: “ ioh” occurs when a new contract is substituted for an existing contract,
he same parties or between different parties, the consideration mutually
being the discharge of the old contract.” If the parties are same, then small changes in the
terms of contract is called “alteration” and not “novation”. For being “Novation”, the
changes must be of significant nature.

Alteration: It means that change of one or more of the material terms of a contract. A
material alteration is one which alters the legal effect of the contract. e.g. change in the
amount of money, change in the rate of interest etc. Note that a material alteration made in
a contract by one party without the consent of the other will make the whole contract void
and no person can maintain an action upon it.

Rescission: A contract may be discharged before the date of performance, by agreement

between the parties to the effect that it shall no longer bind them. Such an agreement
amounts to “Rescission” or cancellation of the contract, the consideration being the
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abandonment by the respective parties of their rights under the contract. If there is non-
performance of a contract by both the parties for a long time without complaint, it amounts
to an implied rescission (Note: In rescission, the existing contract is cancelled by mutual
consent without substituting a new contract in its place.)

iv.  Remission: It is defined as “Acceptance of lesser amount than what was contracted for or a
lesser fulfillment of the promise made.”

v.  Waiver: It means deliberate giving up of a right which a party is entitled to under a
contract whereupon the other party to the contractis ed from his obligation.

>
IIIl. DISCHARGE BY SUBSEQUENT OR SUPERVENING IMPOSSIBILITY OR ILLEGALITY

i. Impossibility at the time of contract (Initial impossibility) - If you contract for

something impossible, the agreem% "

ii.  Subsequent impossibility [Sec. 56, Para 2] - If impossibility is found out after the
contract is madethen the,contrac \bggd\rﬁes void from such date. Set~2(j) defines a void
contract as “Ac o-de.apract/which, after maklng the co rct(;becmes impossible
or unlawful, be 0 ~

PN

Sec. 56 is wha arporates “Doctrine of frustration. sland, before 1863,
subsequent i gsibilj
Taylor v. Caldwell (1863). In this case, sub]ect matter f

e msic hall to the plai

case wag’a music hall. The defendant
sYor the purpose of entertainment.
intiff, however, sued for damages for

oronation Procession Case)
Yhosh v. Mungneeram Bangur & Co. (1954)

A contract is discharged by supervening impossibility in the following cases:

Destruction of the subject-matter

Death or personal incapacity

Declaration of war

Change of law

Non-existence or non-occurrence of a particular state of things necessary for the
performance.

NN

Cases when the contract is not discharged on the ground of supervening impossibility:
Difficulty of performance

Commercial impossibility

Default of a third party

Strikes, lockouts and civil disturbances

Partial impossibility.

NN
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IV. DISCHARGE BY LAPSE OF TIME: In some circumstances, the lapse of time may also discharge
the contacts, e.g. the period of limitation for simple contracts is three years the under Limitation
Act and therefore on default by a debtor, if the creditor does not file a suit of recovery against him
within three years of default, the debt becomes time barred and the creditor will not get the help
of the law. This in effect discharges the contract. Also where times is of essence, if the contract is
not performed on time, the contract comes to an end, and the party not at fault need not perform
his obligation and may sue the other party for damages.

V. DISCHARGE BY OPERATION OF LAW: A contract is discha
following cases-

i.  Death: Sometimes, a contract is of a persona

promisor. In such cases, the contract is di

ged by operation of law in the

iflvolves personal skills etc. of
eath of the promisor.

ii. judge sotvent then he is released from his all
is rights (Assets) and liabilities are

iii. ~ Merger of rights: X i 101 I ' in.a o@tra mergers into a
superior right a ) nferior right is
discharged. F A purchases that
land. A perior to rights of a

oHig
lesse hﬁ i
N\ N\

VL : ontract is sometimes discharged, by its breach
generally if any party to the \contkagt refuses or fails to perform his part of the contract or by
his act makes it impossible t orin his obligations under the contract. A breach of contract

may occur inthe following ways-
a) Anticipatory breach of contract (Sec. 39): Anticipatory breach of contract occurs

b) Actual breach: Actual breach occurs in the following two ways-
i.  On due date of performance
il.  During the course of performance

Consequence of breach of contract: The aggrieved party (i.e. the party not at fault) is discharged
from his obligation and gets rights to proceed against the party as fault.
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REMEDIES FOR BREACH OF CONTRACT

Remedy means course of action available to an aggrieved party when other party breaches the
contract. Chapter VI of Contract Act with Sec. 73 to 75 deals with the consequences of breach of a
contract. When a contract is breached, the injured party is entitled to one or more of the following
remedies-

= Suit for specific performance of the contract

= Rescission of the contract

= Suit for damages

= Suit upon quantum merit

= Suit for injunction

syi} fo ifi¢ performance is regulated by the Specific
al carrying out of the contract as agreed. The

pecific Performance

1. SUIT FOR SPECIFIC PERFORMANCE: Th
Relief Act, 1963. Specific performangé me
Court may grant specific
may be granted under th

i.  Where actua
il Where m

erforma

The Court cannot arant the remedy of specific Derformance in the foIIowmq situations-
j e compensatlon is an adequate

and can either rescind the (@tr t dnd file a suit claiming compensation for the damage which he
has sustained because of the noi-performance of the contract.

3. SUIT FOR DAMAGES: Damages are a monetary compensation allowed to the injured party for the
loss suffered by him in a breach of contract. There are four kinds of damages under the Indian
Contract Act of 1872. The aggrieved party of the contract is entitled for monetary compensation
when the contract is breached.

The objective of awarding damages is not to punish the party at fault but to make good the
financial loss suffered by the aggrieved party due to the breach of contract as also to put the
aggrieved/injured party in a position in which he would have been had there been performance
and not breach. The aggrieved/injured party must be able to prove the actual loss or no damages
will be awarded.

In India, the rules relating to damages are based on the judgment in English case of Hadley
v. Buxendale (1854). Section 73 of the Indian Contract Act which deals with compensation for
loss or damage caused by breach of contract is based on the judgment of this case. It states that the
aggrieved party may claim the damages as follows-
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= Such damages which naturally arose in the usual course of things from such breach. This
relates to ordinary damages arising in the usual course of things.

= Such damages which the parties knew, when they made the contract, to be likely to result
from the breach. This relates to special damages.

= The aforesaid compensation is not to be given for any remote or indirect loss or damage
sustained by reason of the breach.

Damages can be of four kinds-
Ordinary or General Damages

Special Damages

Exemplary, Punitive or Vindicative Damages

Nominal Damages

Liquidated damages and penalty (\(\
N

(a) Ordinary damages are restrained to the )direct or proximate consequences" of the breach of a
contract. The remote and indirect losse $ P_Q ;\/natural and possible consequence of the

(b) Special Damages can be ctai
in case of breach of contract

(c)

Exemplary or punitive damages are aw i ‘
each. I\Z %e%plary damages have ' ' aw of contract since the object of the

damages. is 3o compensate the loss suffe ed party in case of a breach. However,

Exemplary or Punitive damages are : ollowing exemptions.

o Bréach of a contract to marr

o Dishonour of a cheque r when there are sufficient funds to the credit of the
customer.

N\
(d) Nominal damages-\are a a@e when there is no significant loss suffered by the plaintiff. It is
awarded for nam sa\\%ta plish the right of the injured party.

(e) Suit for Quantum Meruit: The term "Quantum Meruit" is derived from a Latin phrase which
means "what one has earned". The injured party can file a suit upon quantum merit and may claim
payment in proportion to work done or goods supplied. Sections 65 to 70 deal with the provisions
relating to suit for Quantum Merit.

(f) Suit for injunction: Injunction is an order of the Court restraining a person from doing a particular
act. Where the defendant is doing something which he is promised not to do, then the injured party
will get a right to file a suit for injunction. Injunction basically means stay order granted by court.
This order prohibits a person to do particular act. Where there is breach of contract by one party
and order of specific performance is not granted by court, injunction may be granted.
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UNIT V: SPECIFIC RELIEF ACT

Specific performance of contract

Contracts that can be specifically enforced and that can’t be specifically enforced
Persons against whom specific enforcement can be ordered

Rescission and cancellation

Injunctions- temporary, perpetual, mandatory, obligatory

Declaratory decree

Discretion and powers of court

A
“The law ought to assure me everything which is mine, witho \(@g me to accept equivalents,
although I have no particular objection to them.” -
-- Bentham
fs)

The Specific Relief Act provides for g@ic elie e expression ‘Specific Relief’ means a relief
in specie. Specific relief means relief of certain species, i.e. an exact or particular, a named, fixed or
determined relief. The term 1s gener \nfst;bda and providing relief of a s()e(cﬁicﬁ(ind rather than
a general relief or damages or safign:—It is a remedy which aims at the exact fulfilment of an
obligation or specific performance of the contract. Specific Relie ' enunciates the

3 3 S ‘ ith respect to them.
and Kashmir. The

43303083830

esCission of contracts
Cancellation of instrument

Declaratory decrees
Injunctionss %

RECOVERY OF POSSESSION OF PROPERTY J

Recovery of possession is dealt with in Sections 5 to 8 of the Specific Relief Act. Section 5 and 6 deals
with the immovable property and Section 7 and 8 deals with the movable property.

Section 5 - Recovery of specific immovable property

Section 5 of the Specific Relief Act deals with the recovery of specific immovable property- “A
person entitled to the possession of specific immovable property may recover it in the manner
provided by the Code of Civil Procedure, 1908.”

The section in simple words provides that any person who is a lawful owner of an immovable
property, can get the possession of such property by due course of law. It means that when a person is
entitled to the possession of specific immovable property he can recover the same by filing the suit as
per provisions of Civil Procedure Code, 1908. He may file a suit for ejectment on the strength of his title
and can get a decree for ejectment on the basis of title within 12 years of the date of dispossession.
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There are three types of actions which can be brought in law for the recovery of specific immovable
property:
= a suit based on title by ownership;
5 a suit based on possessory title; and
5 a suit based merely on the previous possession of the plaintiff, where he has been
dispossessed without his consent, otherwise than in due course of law.

The last remedy is provided in Section 6 of the Specific Relief Act. The suits of the first two types can be
filed under the provisions of the Civil Procedure Code. The word ‘entitled to possession’ means having
a legal right to title to possession on the basis of ownership which the claimant has been

1) If any person is dispossessed without his co vable property otherwise than in due
course of law, he or any person claimingt i 7 by suit, recover possession thereof,

notwithstanding any other title that maly lse set tp 1 ch suit.

a. After the expiry.of si
b. Against the Go@

No appeal shall lie from 9 der this section, nor

iY respective titles in a competent Court.

leaving them to fight out the questjan\of

Requisites of Sectiop~6- m

NN\ 7O

1. Judicial possession of the plaintiff at the time of dispossession: The plaintiff must establish his
judicial possession\%‘i{/};e/ﬁme of dispossession. Judicial possession is not equivalent to lawful
possession. If a pers as the possession of property as a fact and once he becomes settled as
such, it is enough for the purpose of relief under Section 6, irrespective of his being without any
right to the same or mere trespasser.

2. Dispossession of the plaintiff without his consent otherwise than in due course of law: For the
application of this section the dispossession must be without the consent of plaintiff or against the
process of and operation of law invoked by the ordinary method of Civil Court.

3. The suit must be instituted within 6 months from the date of dispossession: Section 6
prescribes its own period of limitation as 6 months for suits to be filed there under.

4. Dispossession must be of ‘immovable property’: The expression ‘immovable property’ means
only such properties of which physical possession can be given under the Act and it does not cover
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incorporeal rights, since the incorporeal rights are not rights of which possession can be taken and
delivered to the claimant.

5. Dispossession has not been made by the Government, but by any other person.

6. Under this Section, an order or _decree is final in the sense that it is not open to review or
appeal, although it is subject to revision by High Court.

The plaintiff has to file a long-drawn | It gives a summary remedy.
regular suit for ejectment.

The claim is based on title. The claim is based on possession and no proof of
title is required and even rightful owner may be
precluded from showing his title to the land.

The period of limitation is 12 years. The period of limitation is of only 6 months from
the date of dispossession.

i (\\\ o ~(O\

Ape entitled to the possession of specificm le/property may recover it in the manner
provide he&Code of Civil Procedure, 1908.

Section 7 provide r"the recovery of movable property in specie i.e. the things itself. The
things to be recovered must be specific in the sense they are ascertained and capable of identification.
The nature of things must continue without alteration. Where the Court decrees delivery of such

property, the decree shall also state the amount of money to be paid in alternative, if delivery cannot be
had.

Section 8 - Liability of person in possession, not as owner, to deliver to persons entitled to
immediate possession

Any person having the possession or control of a particular article of movable property, of which
he is not the owner, may be compelled specifically to deliver it to the person entitled to its immediate
possession, in any of the following cases:-

(a) when the thing claimed is held by the defendant as the agent or trustee of the plaintiff;
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(b) when compensation in money would not afford the plaintiff adequate relief for the loss of the
thing claimed;

(c) when it would be extremely difficult to ascertain the actual damage caused by its loss;

(d) when the possession of the thing claimed has been wrongfully transferred from the plaintiff.

Explanation- Unless and until the contrary is proved, the court shall, in respect of any article of
movable property claimed under clause (b) or clause (c) of this section, presume-

i.  that compensation in money would not afford the plaintiff adequate relief for the loss of the
thing claimed, or, as the case may be;
il.  thatit would be extremely difficult to ascertain the actual

dafiage caused by its loss.

The relief under Section 8 can only be granted agains having the possession and control
' i§ section is to provide special remedy
so that persons having the possession or contpo yarticular articles of movable property, although
not as their owners, may be compelled s er them to the persons entitled to their

immediate possession.
Requisites of Section 8: O Q\ @

The defendant has pogSessio

vVa I
v

P i

g

\%@;—)ﬂ of the particular article clai eQ @

)

In case of situations u
is on the defendant.

Difference between Section 7 and section 8:
Section 7 and Section 8 both speak of the recovery of movable property. However the point of
difference between two are:

e Relief under Section 7 is of general nature, independent of nature of property, independent of
relationship between the parties. Whereas, relief under Section 8 is of specific character, depends
upon the nature of property, depends upon the relationship existing between the parties.

o Relief claimed under Section 7 is for the possession of movable property and in alternate for
compensation equal to the value of property whereas relief under Section 8 is for delivery of
property (specific movable property).

e Under Section7, a suit to recover possession can be maintained against the owner of property.
Section 8 does not contemplate a suit against the owner.
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SPECIFIC PERFORMANCE OF CONTRACTS

The contract is an agreement upon consideration to do or not to do particular thing. If the person on
whom this contractual obligation rests, fails to discharge it, other party has right either to insist on the
literal and actual performance of the contract or to obtain compensation for the non-performance of it.
The former is called the ‘Specific Performance.’

The subject- matter of Specific performance of contracts is_dealt in Part II, Chapter II of the

Specific Relief Act, 1963 which may be classified under the followi —
(a) Contracts which may be specifically enforced.
(b) Contracts which cannot be specifically enfo
(c) Parties to an action for specific performance
(d) Specific performance with a variatio
, evfermance.

(e) Discretion of the Court in orderj

N

able to defendant in a suit for specific

The remedy of specifi
the exercise of this discxe ourt is governed by certain principles. The circumstances in which

specific performance ma@e granted are enumerated in Section 10 of the Specific Relief Act.

Section 10 - Cases in which specific performance of contract enforceable

Except as otherwise provided in this Chapter, the specific performance of any contract may, in the
discretion of the court, be enforced-

(a) when there exists no standard for ascertaining the actual damage caused by the non-
performance of the act agreed to be done; or

(b) when the act agreed to be done is such that compensation in money for its non-
performance would not afford adequate relief.

Explanation- Unless and until the contrary is proved, the court shall presume-

i.  that the breach of a contract to transfer immovable property cannot be adequately relieved by
compensation in money; and
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il.  that the breach of a contract to transfer movable property can be so relieved except in the
following cases:-

(a) Where the property is not an ordinary article of commerce, or is of special value or
interest to the plaintiff, or consists of goods which are not easily obtainable in the
market;

(b) Where the property is held by the defendant as the agent or trustee of the plaintiff.

No standard for ascertaining damages: Section 10 provides for specific performance of contract in
those cases where there is no standard for ascertaining damages or where the money cannot form
adequate relief for the non-performance. Also, the enforcement of the specific performance is at
discretion of the court and no one claim it as a matter of right.

Conditions for applicability of Section 10-

The suit must relate to the speci
The case must fall within an a) and (b) of Sec.10;
The case must in the d t, be fit one to order specifj
The case must not ithin_any of the Section of Chapter
performance.

A~\(0

Explanation to Section 10 carries a presumption in favour of plaintiff and declares that it should
be presumed that compensation does not afford adequate relief in following cases:

W=

A. the contract is for the transfer o n%o ble property.

B.

|DOCTRINE OF MUTUALITYI No person can sue for specific performance if he cannot be sued for it,
whether because he is minor or for any other reason. The contract to be specifically enforced must be
mutual. The doctrine of mutuality means the contract must be mutually enforceable by each party
against the other.

Section 12: Specific performance of part of contract

The general rule of equity is that the court will not compel specific performance of a contract
unless it can enforce the whole contract. The rule laid in above case is contained in Section 12(1) of the
Specific Relief Act which says court shall not direct the specific performance of a part of contract, except
in cases coming under on or other of the three proceeding sections. To this general rules there are
certain exceptions which proceed upon the principle of that ‘equity looks to the substance of contract
and requires substantial compliance with its conditions rather than its literal fulfilment’ and these are
embodied in Section 12 (2), (3) and (4).
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Section 13: Rights of purchaser or lessee against person with no title or imperfect title.

This section is based on the extended principle what is known in English Law as ‘Doctrine of
feeding the grant by estoppel’. This doctrine found acceptance in India, in the form of Section 43 of
Transfer of property Act. The right of the purchaser or lessee against the person with no title or
imperfect title has been enumerated in Section 13 of the Specific Relief Act. A contract may be
specifically enforced even though the promisor had no title or imperfect title at the time of the contract.
The promisor is bound to comply with the terms of the contract if he subsequently acquires the power
of performing the contract.

Section 14: Contracts not specifically enforceable

court cannot enforce specific performa
(c) a contract which is in its nature detern

2) Save as provided by t
arbitration shall b

of the loan in terms of the contract; or
debentures of a company;

on the business of the partnership; or
il.  the purchase of a share of a partner in a firm,

(c) where the suit is for the enforcement of a contract for the construction of any building or
the execution of any other work on land:
Provided that the following conditions are fulfilled, namely:-

i.  the building or other work is described in the contract in terms sufficiently precise to
enable the court to determine the exact nature of the building or work;

il.  the plaintiff has a substantial interest in the performance of the contract and the
interest is of such a nature that compensation in money for non-performance of the
contract is not an adequate relief; and
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iii. the defendant has, in pursuance of the contract, obtained possession of the whole or
any part of the land on which the building is to be constructed or other work is to be
executed.

e The effect of the provisions in Section 14 can be stated in terms of certain propositions,
namely, that in the case of following contracts the relief of specific performance cannot be
allowed:

1. Where compensation is adequate: Courts will not order specific performance of a contract
where the aggrieved party can be adequately compensated.in.terms of money.

and therefore beyond the capaci
The only choice in such cases is
W,

in its nature deternii e
the contract is revo€abl the
NN

4. Contracts requiring constant supervision: A con
. ~— .

Vo e@t p PfQﬁsnance of continuous duty
i

5. Construction contracts: Subject to
p&‘formance to build, repair,

its own\degree.

PARTIES TO’AN ACTION FOR SPECIFIC PERFORMANCE
N

Section 15: Who may obtain specific performance
Except as otherwise provided by this Chapter, the specific performance of a contract may be obtained
by-

(a) any party thereto;

(b) the representative in interest or the principal, of any party thereto:

Provided that where the learning, skill, solvency or any personal quality of such party is a
material ingredient in the contract, or where the contract provides that his interest shall not be
assigned, his representative in interest of his principal shall not be entitled to specific performance of
the contract, unless such party has already performed his part of the contract, or the performance
thereof by his representative in interest, or his principal, has been accepted by the other party;

(c) where the contract is a settlement on marriage, or a compromise of doubtful rights between
members of the same family, any person beneficially entitled there under;
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(d) where the contract has been entered into by a tenant for life in due exercise of a power, the
remainder-man;

(e) areversioner in possession, where the agreement is a covenant entered into with his predecessor
in title and the reversioner is entitled to the benefit of such covenant;

(f) a reversioner in remainder, where the agreement is such a covenant, and the reversioner is
entitled to the benefit thereof and will sustain material injury by reason of its breach;

(g) when a company has entered into a contract and subsequently becomes amalgamated with
another company, the new company which arises out of the amalgamation;

(h) when the promoters of a company have, before its incorporation, entered into a contract for the
purposes of the company, and such contract is warranted by the terms of the incorporation, the
company:

Provided that the company has accepted the contract
the other party to the contract.

It is a general rule that a contract canno ggt € C %cept by a party to the contract. This
general rule is embodied in clause (a) of Section 15\B efe are certain exceptions to this general
rule. These exceptions are contained in %
although not a party to the Co%u;act,

A

a person-
(a) who would not bg

¢ In clause (a), Court of equity would refuse the specific performance not only for fraud but also
for trickiness for ‘he who comes for equity must come with clean hands.’

e Inclause (b), the incapacity may be physical or mental or even legal.

¢ Inclause (c), when a plaintiff in his suit for specific performance of the contract insists upon
the implementation of the terms of the contract but on his own does not disclose his readiness
and willingness to perform his own part of term, such contract cannot be enforced. It is
necessary for the party claiming specific performance to aver and prove that he has been all the
time ready and willing to perform his part of contract.

Section 17: Contract to sell or let property by one who has no title, not specifically enforceable

Section 18: Non-enforcement except with variation
Section 18 deals with cases in which the contract entered into is valid contract. In other words,
it is one in respect of which the remedy of damages is available. Section 18 does not apply unless there
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is complete contract. It sets out the cases in which contracts cannot be enforced except with a variation
and there are three particular cases set out in which a contract may be enforced subject to variation,
such a variation being in favour of the defendant. But the remedy of specific performance is available
when the plaintiff is prepared to accept the variation pleaded by the defendant.

Ingredient summarized:
5 (Contract in writing. The section does not apply unless there is a complete contract.

= Defendant sets up a variation.
= The plaintiff is put to an election either to have his action for specific performance dismissed or
I

have it subject to such variation.
But if plaintiff does not accept variation, he does not lo
damages.

Nnary common law remedy of

N\
DISCRETION OF THE COURT IN OR{JEB,Q\I\G}@EG}*IC PERFORMANCE

It has been recognized on all hands tha §;\> ic performance is a matter of discretion
of the court. But it does not means that it i to do just what it pleases in an individual
case without regard to authority or princip

/\_/>

$ not bound to
is not arbitrary

parties at the time of entering into
vhich the contract was entered into are

ontract would involve some hardship on the defendant
5 its non-performance would involve no such hardship on

Explanation 1- Mere inadequacy of consideration, or the mere fact that the contract is onerous to the
defendant or improvident in its nature, shall not be deemed to constitute an unfair advantage within
the meaning of clause (a) or hardship within the meaning of clause (b).

Explanation 2- The question whether the performance of a contract would involve hardship on the
defendant within the meaning of clause (b) shall, except in cases where the hardship has resulted from
any act of the plaintiff subsequent to the contract, be determined with reference to the circumstances
existing at the time of the contract.
3) The court may properly exercise discretion to decree specific performance in any case where the
plaintiff has done substantial acts or suffered losses in consequence of a contract capable of
specific performance.

4) The court shall not refuse to any party specific performance of a contract merely on the ground
that the contract is not enforceable at the instance of the other party.
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The section gives to the Court discretion in the matter of decreeing specific performance. This
discretion is not arbitrary, but sound and reasonable, guided by the judicial principles. Under no
circumstances, the court should exercise its discretion, where it would be improper. Mere on the
ground that the contract is unenforceable court can’t refuse relief to any party. The discretion of the
court is to decide whether enforcement of the contract in the present circumstances is fair and if the
contract is fair and reasonable character of the plaintiff has been good then the discretion of the court
has no application.

Section 21: Power to award compensation in certain cases

1) In a suit for specific performance of a contract, the plaintiff m@; also claim compensation for its
breach, either in addition to, or in substitution of, such pérfoymange

2) If, in any such suit, the court decides that specific per
there is a contract between the parties which/h
plaintiff is entitled to compensation for
accordingly.

3) If, in any such suit, the court decide

sufficient to satisfy the ju

not prec\@t

The plaintiff in a suit for
compensation in case of the brea

formance of contract, under Section 21 may also ask for
ontract, either in addition to or in substitution for such

Section 22: Power to grant relief for possession, partition, refund of earnest money, etc

Section 23: Liquidation of damages not a bar to specific performance
1) A contract, otherwise proper to be specifically enforced, may be so enforced, though a sum be
named in it as the amount to be paid in case of its breach and the party in default is willing to pay
the same, if the court, having regard to the terms of the contract and other attending
circumstances, is satisfied that the sum was named only for the purpose of securing performance
of the contract and not for the purpose of giving to the party in default an option of paying money
in lieu of specific performance.

2) When enforcing specific performance under this section, the court shall not also decree payment of
the sum so named in the contract.
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Section 24: Bar of suit for compensation for breach after dismissal of suit for specific performance

The dismissal of a suit for specific performance of a contract or part thereof shall bar the plaintiff's
right to sue for compensation for the breach of such contract or part, as the case may be, but shall not
bar his right to sue for any other relief to which he may be entitled, by reason of such breach.

| CHAPTER V: RECTIFICATION OF INSTRUMENTS

Section 26: When instrument may be rectified
1. When, through fraud or a mutual mistake of the parties, a contract or other instrument in writing
(not being the articles of association of a company to which theCompanies Act, 1956, applies) does
not express their real intention, then-
(a) either party or his representative in interest
rectified; or
(b) the plaintiff may, in any suit in which a
claim in his pleading that the instryr p
(c) a defendant in any such suit asj
defence open to him, ask for
2. If, in any suit in which a_e
(1), the court finds that
intention of the parties

dment is sought to be rectified™v
@ot e press the real

d for value.
nay first be rectified, and the

intention of the part
intent. Here the fund
perfectly acceptable con
mistake is incorrect or i
conformity with true intent.

Who can apply for rectification: The following persons may apply-
(a) Either party or his representative in interest
(b) The plaintiff in any suit
(c) A defendant in such suit

Conditions necessary for obtaining rectification are:-
© There must have been a complete agreement reached prior to the written instrument which is
sought to be rectified. There must be two distinct stages: a) an agreement, verbal or written, which
clearly expresses the final intention of the parties, and b) instrument which purports to embody
that intention.
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= Both the parties must have intended, and still intending, that the exact terms of the prior contract
should be reduced to writing.
= C(Clear evidence of mistake common to both parties or of fraud must be there.
The principle on which the court acts in correcting instruments is that the parties are to be placed in
the position as that in which they would have stood if no error had been committed.

CHAPTER VI: DECLARATORY DECREES

Section 34: Discretion of court as to declaration of status or right

Any person entitled to any legal character, or to any right as to any property, may institute a suit
against any person denying, or interested to deny, his title to such gharacter or right, and the court may
in its discretion make therein a declaration that he is so entitled, n@h plaintiff need not in such suit
ask for any further relief:

g uu@o

right is declared in favqix of the plaintiff but nothmg is souy

g’declared by the court. But it is not a matter of
ecree. It is purely the discretion of the Court. The object of
testimony regarding title and protect it from adverse

absolute right to obtain a declarg
Section 34 is to perpetuate
attacks.

Essential re ulsltes ora decIarator action
1. The plaintiff mlkigéleﬁltled to any legal character or to any right as to any property.
2. The defendant shodld have denied or be interested in denying the character or title of the
plaintiff. It is this denial which gives a cause of action for declaratory relief.
3. The plaintiff is not in a position to claim further relief than mere declaration of his title, or
where he is so able to seek further relief, he seeking such relief also.

Section 35: Effect of declaration

A declaration made under this Chapter is binding only on the parties to the suit, persons
claiming through them respectively, and, where any of the parties are trustees, on the persons for
whom, if in existence at the date of the declaration, such parties would be trustees.

According to this section, the declaratory decree is not binding on everybody in the world. It
cannot bind strangers and as such a declaration will not operate as a judgement in rem and will be
binding only between parties to the suit and their representatives. Hence, a declaratory decree is
binding between the parties inter se and its effect does not bind persons who are not connected with
the suit in question.
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CHAPTER VII: INJUNCTIONS

An injunction is a specific order of the court forbidding the commission of a wrong threatened or
the continuance of a wrongful course of action already begun, or in some cases, when it is called
mandatory injunction requiring active restitution of the former state of things. An injunction is a
judicial process whereby a party is ordered to refrain from doing or to do a particular act or thing. In
former case it is called restrictive injunction and in the latter case it is called mandatory injunction.

Section 36: Preventive relief how granted
Preventive relief is granted at the discretion of the court by inj

tlon, temporary or perpetual

Section 37: Temporary and perpetual injunctions
1. Temporary injunctions are such as are to co

Code of Civil Procedure, 1908.
2. A perpetual injunction can only be
merits of the suit; the defendan
or from the commiss@of >

"

Section 38: Perpetual injunction when granted
1. Subiject to the oth€r provisighfs contained in or refer

de the plaintiff's right to, or enjoyment of,
etyial inj in the following cases, namely:-

the property for the plaintiff;

for ascertaining the actual damage caused, or likely to be

(c) where the Mvasio B that compensation in money would not afford adequate relief;
(d) where the\injynction ecessary to prevent a multiplicity of judicial proceedings.

Section 39: Mandatory injunctions

When, to prevent the breach of an obligation, it is necessary to compel the performance of certain
acts which the court is capable of enforcing, the court may in its discretion grant an injunction to
prevent the breach complained of, and also to compel performance of the requisite acts.

Section 40: Damages in lieu of, or in addition to, injunction

1. The plaintiff in a suit for perpetual injunction under section 38, or mandatory injunction under
section 39, may claim damages either in addition to, or in substitution for, such injunction and the
court may, if it thinks fit, award such damages.

2. No relief for damages shall be granted under this section unless the plaintiff has claimed such relief
in his plaint:

Provided that where no such damages have been claimed in the plaint, the court shall, at any stage
of the proceedings, allow the plaintiff to amend the plaint on such terms as may be just for
including such claim.
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3. The dismissal of a suit to prevent the breach of an obligation existing in favour of the plaintiff shall
bar his right to sue for damages for such breach.

Section 41: Injunction when refused-
An injunction cannot be granted-
(a) to restrain any person from prosecuting a judicial proceeding pending at the institution of the
suit in which the injunction is sought, unless such restraint is necessary to prevent a
multiplicity of proceedings;
(b) to restrain any person from instituting or prosecuting any proceeding in a court not
subordinate to that from which the injunction is sought;
(c) to restrain any person from applying to any legislative bod

enforced;
(f) to prevent, on the ground of nuisance, ar
nuisance;
(g) to prevent a continuing breach i
(h) when equally efficacious reh
proceeding except iné )
(i) when the conduct

Provided that, the plaintiff ha
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