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UNIT-I Evolution and nature of punishment
1. Kinds of punishment
2. Corporeal punishment
3. Capital Punishment
(i) Death Penalty by Public hanging
(i) Capital punishment in India
(iii) Death Penalty or life imprisonment
(iv) Rarest of the rare cases
(v) Constitutionality and grounds of capital punishment
(vi) Minority judgement of justice Bhagwati

sanctions with them. The
relation to the definjtioxn

e Itis applied against the author o
e [tsapplied by an organ of the
The kinds of punishment given are

but punishes the guilty mind

With change in the social structure the society has witnessed various punishment theories and the
radical changes that they have undergone from the traditional to the modern level and the crucial
problems relating to them. Kenny wrote: "it cannot be said that the theories of criminal punishment
current amongst our judges and legislators have assumed...."either a coherent or even a stable form.
B.Malinowski believes all the legally effective institutions...are...means of cutting short an illegal or
intolerable state of affairs, of restoring the equilibrium in the social life and of giving the vent to he
feelings of oppression and injustice felt by the individuals.

The general view that the researcher finds is that the researcher gathers is that the theories of
punishment being so vague are difficult to discuss as such. In the words of Sir John Salmond, “The ends
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of criminal justice are four in numbers and in respect to the purposes served by them”, punishment can
be divided as:

1. Deterrent

A\/\/!I/Lﬁ
Refo rzrlr;ative

N\/L»-"'Z
S~ 2.

Theories of
punishment

pose of-this theory is to deter
ime in future. Under this theory,

by subjecting him to the same kind ain as he had inflicted on the victim. This theory aims at taking a
revenge rather than social are\a
This theory has not been supported by the Criminologists, Penologists and Sociologists as they feel that
this theory is brutal and babric.
c) Preventive theory -
This theory too aims to prevent the crime rather than avenging it. As per this theory, the idea is to keep
the offender away from the society. This criminal under this theory is punished with death, life

imprisonment etc. This theory has been criticized by some jurists.
%) Reformative theory

This theory is the most humane of all the theories which aims to reform the legal offenders by
individual treatment. The idea behind this theory is that no one is a born Criminal and criminals are
also humans. Under this theory, it is believed that if the criminals are trained and educated, they can be
transformed into law abiding citizens. This theory has been proved to be successful and accepted by
many jurists.
¢) Expiatory theory -

Under this theory, it is believed that if the offender expiates or repents and realizes his mistake, he must
be forgiven.




%’ N

Yenaissanc@e

Law College
Class -LL.B. (HONS.)III SEM. Subject-Penology & Victimology
Various kinds of punishments are prescribed for various types of Crimes. Various Punishment theories

are proposed with the various intentions. The variations in the modality of punishment occur because
of the variation of societal reaction to law breaking.

Corporeal : As per
Types of punishments
punishment P P IPC
Transportation
Flogging Death
Penalty

: 0\
Exile Life

imprisonment

- ~

Imprisonment

Mutilation
N N/

. > Banishment
Branding \/

———
: (>\ N
Stoning
o G )
- @ XX Rigorous Simple
Pillory
- Solitary
confinement
@ Forfeiture of

property

The term 'corporal punishment' can be understood in various ways; we therefore propose the following
definition: “Corporal punishment is the use of physical force causing pain, but not wounds, as a means
of discipline.” Spanking, rapping on the head and slapping are forms of corporal punishment which we
do not classify as abuse.

This history of early penal systems of most countries reveals that punishments were tortuous, cruel and
barbaric in nature. It was towards the end of eighteenth century that humanitarianism began to assert
its influence on penology emphasising that severity should be kept to a minimum in any penal
programme.
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The common modes of punishment prevalent in different parts of the world included corporal
punishments such as flogging, mutilation, branding, pillories, chaining prisoners together etc. Simple or
rigorous imprisonment, forfeiture of property and fine were also recognized as modes of punishment.
There are two factors to be taken into consideration when distinguishing between corporal punishment
and physical abuse:
« Intensity: the extent to which injuries have resulted from the use of violence.
« Intention: the extent to which the intention is to teach/discipline.
Corporeal punishments are of following types:-

e Flogging

e Mutilation

e Branding

e Stoning

e Pillory

Of all the corporal punishments flogging was gne mon methods of punishing criminals.
hipping Act, 1864, which was repealed

e$S even to thlS day.
~ however, differed f

eir ends which could
ow been discontinued in all civil

ethod of punishment has hardly proved
e hardened criminals who were subjected to

el eral belie
o runkenness vagrancy, shop lifting, etc. but it does not

Mutilation was yet another P corporal punishment commonly in use in early times. This mode of
punishment was known to have’been in practice in ancient India during Hindu period. One or both the
hands of the person who committed theft were chopped off and if he indulged in sex crime his private
part was cut off. The system was in practice in England, Denmark and many other European countries
as well.

The justification advanced in support of mutilation was that it serves as an effective measure of
deterrence and retribution. The system, however, stands completely discarded in modern times
because of its barbaric nature. It is believed that such punishments have an inevitable tendency to
infuse cruelty among people.

The convicts were branded as a mask of indelible criminal record leaving visible marks such as scars in
the body parts which are normally noticeable. These permanent indelible marks not only served as a
caution for the society to guard against such hardened criminals but also carried stigma which deterred
them from repeating the offence.
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Branding of prisoners was commonly used as a mode of punishment in oriental and classical societies.
Roman penal law supported this mode of punishment and criminals were branded with appropriate
mark on the forehead so that they could be identified and subjected to public ridicule. This acted as an
effective weapon to combat criminality. England also branded its criminals until 1829 when it was
finally abolished.

The system of branding was not uncommon to American penal system also. The burglars were
punished by branding letter “T” on their hand and those who repeated this offence were branded “R” on
the forehead. In Maryland (U.S.A.) blasphemy was punishable with branding the letter “B” on the
forehead. In India, branding was practiced as a mode of punishment during the Moghul rule. This mode
of corporal punishment now stands completely abolished with the advent of humanitarianism in the
field of penology.

Stoning the criminals to death is also known to have be
mode of sentencing the offender is still in vogue i in g amic countries, particularly Pakistan,
Saudi Arabia etc. The offenders involved in sex-c ally punished by stoning to death.

The gullty person is made to stand in a smal r i the ground and people surround him from
itisa punishment barbaric in nature, but due to its
e crimes against women are under control in

during the medieval period. This

deterrent effect, the sex crimes, an
these countries.

Pillory was yet anoth

the 19th ce

iron frame

pillory.

He could be stoned

to the beams of i : ini ical ements-of the criminal had the most agonising
effect on him and it was believed that the dé ved in this mode of punishment would surely
bring the Offender to books.

The system of pillory existed sligh fferent form during the Mughal rule in India. The hardened
criminals and dangerous are nailed in walls and shot or stoned to death. The punishment
undoubtedly was more tal ih form and therefore, it finds no place in modem penal
systems.

Hanging condemned prisone ath in a public place was common mode of pillory punishment in

most part of the world until ¥
vogue for execution of death sentence. But hanging of a condemned convict to death in public is strictly
prohibited and it has to be carried out in closed jail premises.

It was a measure to keep the convict away from his country, state or city, being threatened by
imprisonment or death upon his unauthorized return. The system of exile was extensively used in
middle ages during the supremacy of Church and special forms of exile were in vogue on a declaration
by Church. It was used particularly for political opponents of those who were in power. However, exile
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as a form of punishment fell into disuse by the end of the nineteenth century. It now exists in milder
form, which is known as banishment.

The practice of transporting undesirable criminals to far-off places with a view to eliminating them
from society has been commonly used in most parts of the world for centuries. In England, war
criminals were usually transported to distant Austro-African colonies. The terms transportation,
banishment, exile and outlawry though similar, have different connotations. The difference, however,
seems immaterial for the present purpose. Exile as a device merged into outlawry with earlier religious
element largely supplanted by a political motive.

French criminals were transported to French colonies in Guiana and
century. This mode of punishment was used only for hope
deserters. There was no question of these criminals returni

aledonia during nineteenth
als, political offenders and

of deportation was most brutal,
cruel and inhumane. The system was abolished after the W Var’Il when free French Government
was installed in that country.

Russian countries transported their crimina
was far worse than those of Fre in 2
called “House of the Dead” by Dostoev
were completely deprived of their ci
The practice of transportat' i
popularly called ‘Kalap
Nicobar. It had S

ombroso favoured the system as it
population and thus prevents them from

vestiges of outmoded correctignal justice.
It must, however, be noted that the practice of banishment still persists in mini form called
“externment”. The object of this method of punishment is to disassociate the offender from his
surroundings so as to reduce his capacity to commit crime. This form of punishment has been accepted
under the Indian penal system but it cannot extend beyond India.

As per IPC

The punishment of death may be imposed on the following offences:—
(a) Waging or attempting to wage war or abetting the waging of war against the Government of
India -Section 121 L.PC;
(b) Abetment of mutiny actually committed - Sec. 132 of I.P.C,;
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(c) Giving or fabricating false evidence upon which an innocent person suffers death - Sec. 194
(d) Murder - Section 302; We
(e) Punishment for murder by a life-convict — Sec. 303,This Section was struck down by the
Supreme Court holding that it was unconstitutional, while disposing the case Mithu v. State of
Punjab, AIR 1983 SC 4731;
(g) Attempt to murder by a person under sentence of imprisonment for life, if hurt is caused -
Sec. 3071.PC;
(h) Dacoity with murder - Sec. 396 L.P.C.
The Courts have a high range of discretionary powers in passing death sentences. The death
punishment is also called “Capital Punishment”. The word “capital’-means “the head or top of the
column”. Thus the capital punishment means “removal of head”, “dea alty” or “beheading”.
[t is the maximum punishment possible to be imposed on a crim ' S ishment occupies topmost
position among the grades of punishments. This punishment dan be.imposed in extreme cases and
rarely that too in extremely grave crimes.
The capital punishment can be imposed on a cri
murder in cold blood. The offences with section
explained above.
Most of the developed countries
toagitations caused by the suggestio
In India too, there is a seriou

a pre-planned and premeditated
he death penalty can be imposed are

€ Ie

413 to 416 of Code, 19
sentences”

Before 1955,
Act, 1955 (Ac
for life”.

The general public thinks that impri
convict shall be released as soon as
Actually, the punishmen

¢ means only 14 years imprisonment, and the
period is lapsed. It is wrong presumption.
ent for Life means imprisonment for the whole of the

“transportation for life” wa
for ever from the society of 2 were acquainted with him.

After independence, such system was stopped. Now the convicts under imprisonment for life are
imprisoned in the Prisons of the States concerned. The life convict is not entitled to automatic release
on completion of fourteen years’ imprisonment, unless on special occasions, the Government may pass
an order considering the good behaviour and conduct of the convict remitting the balance of
imprisonment for life.

The next kind of punishment is “Imprisonment”. It is of two descriptions, viz.—
(i) Rigorous, i.e., with hard labour; and
(ii) Simple.

(i) Rigorous Imprisonment i.e. with Hard Labour:

There are certain offences defined in the Indian Penal Code, for which rigorous imprisonment may be
imposed by the Courts. Examples: House- trespass under Section 449 of IPC; fabricating false evidence
with intent to procure conviction of an offence which is capital by the Code (Sec. 194); etc.
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For such offences, rigorous imprisonment may be imposed. In rigorous imprisonment, the convicted
person is put to do hard labour such as digging earth, cutting stones, agriculture, grinding corn, drawing
water, carpentry, etc. The Supreme Court suggested that the offenders imposed hard labour should be
paid minimum wages.

The trial Court, while disposing Bombay Blast Case (2007), sentenced Sanjay Putt, a Bollywood Hero,
for rigorous imprisonment for a period of six years. Until the Supreme Court gave the Bail, Sanjay Dutt
did carpentry work for 30 days and earned Rs. 39/- during that period.

While disposing the case Sunil Batra v. Delhi Administration (AIR 1980 SC 1675), the Supreme Court
observed: “Hard labour in Sec. 53 has to receive a humane meaning.
A girl student or a male weakling sentenced to rigorous imprison
stones for nine hours a day. The prisoner cannot demand soft jobs
congenial jobs. Sense and sympathy are not enemies of penal asy

ent may not be forced to break
l?}t may reasonably be assigned

(ii) Simple imprisonment:
1. This punishment is imposed for the lig
engaging in trade or unlawfully b
absconding to avoid service of su
to an order from a pu@c se
nuisance; eve- teasing,
by a public servant (S

relation to eértai s\ This punishment is also part of the
A harsh and rict may be confined i

- Examples: public servant unlawfully
g for property (Sections 168-169);

experience him
are:—

imprisonment.
(b) . It cannotbe awa yprisonment is not part of the substantive sentence.

prisonment is in lieu of fine.

(i) Time not exceedirng one month if the term of imprisonment shall not exceed six months;
(ii) A time not exceeding two months if the term of imprisonment shall exceed six months
and shall not exceed one year;
(iii) A time not exceeding three months if the term of imprisonment shall exceed one year.
In several European countries, including Great Britain, this punishment was repealed.
Section 74 limits the solitary confinement. If it is imposed for a long time, it adversely affects on human
beings and creates mental derangement.
This Section says that solitary confinement shall in no case exceed fourteen days at a time with intervals
between the periods of solitary confinement of not less duration than such periods, and when the
imprisonment awarded shall exceed three months, such confinement shall not exceed seven days in any
one month of the whole imprisonment awarded, with intervals between the periods of solitary
confinement of not less duration than such periods.
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“Forfeiture” is the divestiture of specific property without compensation in consequence of some
default or act of forbidden by law. The Courts may order for forfeiture of property of the accused in
certain occasions.

In white collar crimes, and where a Government employee or any private person accumulates black
money and black assets, and there is no genuine answer and proof for such money and properties with
such person, the Court may award for forfeiture of property.

In cases of smugglers, goondas, anti-national personalities, etc., the Government or the Courts are
empowered to forfeiture of property of such anti-social elements.

The Courts may impose fine along with or without i 1mprlsonm
punishment of fine for several offences, generally with or

'n Penal Code mentions the
ment.

Amount of fine:
Sentence of imprisonment for non- payment of fine:
According to Section 64, in every fence punishable with impri

which the offender is sentenced to a fine) her with or without impris
an offence punishable witk ent or fine, or with fine only,

to a fine, it shall be comype ourt which sentences

in default o the offender shall suffer

imprisonm

excess of any other imprisonme
der a commutation of @n
Limit to imprisonment if fine imposed is not paid:

Section 65 lays down that the term for which the Ceurt directs the offender to be imprisoned in default

of payment of a fine shall not excee th of the term of imprisonment which is the maximum
fixed for the offence, if the offenc le with imprisonment as well as fine.

may be of any description towhich'the offender might have been sentenced for the offence.
Imprisonment for non-payment of fine when offence punishable with fine only:

According to Section 67, if the offence be punishable with fine only, the imprisonment which the Court
imposes in default of payment of the fine shall be simple, and the term for which the Court directs the
offender to be imprisoned, in default of payment of fine, shall not exceed the following scale,—

When the fine shall not exceed fifty rupees - the term of imprisonment shall not exceed two months;

Termination of imprisonment on payment of fine:

According to Section 68, whenever the fine is paid the imprisonment shall be terminated forthwith.
According to Section 69, if, before the expiration of the term of imprisonment fixed in default of
payment, such a proportion of the fine be paid or levied that the term of imprisonment suffered in
default of payment is not less than proportional to the part of the fine still unpaid, the imprisonment
shall terminate.

10
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Ilustration:
A is sentenced to a fine of one hundred rupees and to four months’ imprisonment in default of payment.
Here, if seventy-five rupees of the fine be paid or levied before the expiration of one month of the
imprisonment, A will be discharged as soon as the first month has expired.

If seventy five rupees be paid or levied at the time of the expiration of the first month, or at any later
time while A continues in imprisonment, A will be immediately discharged.

If fifty rupees of the fine be paid or levied before the expiration of two months of the imprisonment, A
will be discharged as soon as the two months are completed. If fifty rupees be paid or levied at the time
of the expiration of those two months, or at any later time, while A continues in imprisonment, A will be
immediately discharged.

It is the general presumption that if the offender passes
upon him, such imprisonment shall liberate the fine. It is'\ esymption. Section 70 says that fine
and imprisonment for default of fine are two different thi
Imprisonment for default of fine shall not liberate the/offen om his liability to pay the full amount
of fine imposed upon him. Imprisonment in defgult o{}in iS not a satisfaction for the fine, but it is a
punishment for non-payment or co@ pt oF ke nce to the due execution of the sentence.

Such fine shall be recoverable from'tt entence passed by
the trial Court or during impriso e offender. Death

with fine, or with both, and the property; if purchased, shall be confiscated.

Of all forms of punishments, capital punishment is perhaps the most controversial and debated subject
among the modern penologists. There are arguments for and against the utility of this mode of
sentence. The controversy is gradually being resolved with a series of judicial pronouncements
containing elaborate discussion on this complex penological issue. However, looking to the variety of
considerations involved in the problem, a detailed discussion on the subject is deferred to succeeding
chapter of the Book.
The offences which are punishable with death sentence under the Indian Penal Code include:

(i) Waging war against the State (Sec. 121);

(ii) Abetment of mutiny (Sec. 132);

(iii) Giving or fabricating false evidence leading to procure one’s conviction for capital offence

(Section 194);

11
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(iv) Murder (Section 302);

(v) Abetment of suicide committed by a child or insane (Sec. 305);
(vi) Attempt to murder by life-convict, if hurt is caused (Sec. 307);
(vii) Kidnapping for ransom, etc. (Sec. 364A), and

(viii) Dacoity with murder (Sec. 396).

It is significant to note that though the aforesaid offences are punishable with death but there being
alternative punishment of life imprisonment for each of them, it is not mandatory for the Court to
award exclusively the sentence of death for any of these offences. In fact, where the Court is of the
opinion that the award of death sentence is the only appropriate punishment to serve the ends of
justice in a particular case it is required to record “special reasons” u@f ing the sentence stating why
the award of alternative punishment i.e. imprisonment for life d be’i nad equate in that case.

The recent penological trend is to give primacy to reformative h

hitherto used merely as supplementary measures. Hung ps the first country to initiate the
reformative educational method for its prisoners, bésides fines)w Prof. Jescheck considered to be
central sanction of an up-to-date penal polic e ateral’ sanctions such as prohibition from
pursuing a profession, disqualification of driving;loca shfnent and confiscation of property are also

being extensively used as sophisti
According to Dr. Joseph Folvari,
committing a further crime a
criminal act being committed,

given as the sentence of firs .
The Apex Court in this judgment referred to the Report entitled “Lethal Lottery, the Death Penalty in
India”, compiled jointly by Amnesty International India and Peoples Union for Civil Liberties, Tamil
Nadu and Pondicherry based on the Supreme Court judgments, on death penalty from 1950 to 2006.
The Report highlights the lack of uniformity and consistency in the award of death sentence and/or its
substitution by imprisonment for life. Some of the illustrative judgments of the Supreme Court are as
follows:

In Subhash Chander v. Kishanlal and others, four accused persons including Kishanlal were convicted
for multiple murders and sentenced to death by the trial Court and the High Court confirmed the
sentence In appeal, the Counsel for Kishanlal, on instructions from the convict, submitted that Kishanlal,
if sentenced to life imprisonment instead of death, would never claim premature release or
commutation of his sentence on any ground i.e., under Section 401 of Cr. P.C., Prison Act, Jail Manual or
other Statutes or rules meant for the grant of remission. The Supreme Court agreed to the plea of the
Counsel and sentenced Kishanlal for imprisonment for rest of his life.

In Mohd. Munna v. Union of India, the Apex Court held that in the absence of an order of remission
formally passed by the appropriate government, there is no provision in I.P.C. or Cr. PC. under which a

12
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sentence of life imprisonment could be treated as for a term of 14 years or 20 years and that a life
convict could not claim remission as a matter of right.

The Court expressed its anguish for States of Bihar and Karnataka life convicts being granted remission
and released from prison on completion of 14 years without any sound legal basis and remission is
being allowed to them in a routine manner without any sociological or psychological, appraisal.

Having reviewed the law on award of life imprisonment as a substitute for death, the Court in Swamy
Shraddananda case, convicted him for life and directed that he shall not be released from prison till the
rest of his life.

It may, however be stated that most European countries have prescribed a minimum period of
incarceration after which a lifer may apply for release on parole pravided he had exhibited good
behaviour during the period he spent in prison. Thus, in Germany, t @11 1imum time to be spent by a
person sentenced to imprisonment for life is 15 years whereas n years under the criminal law of
Finland. Similar law may be adopted in India so as to provide a touch to the sentencing of
convicts with imprisonment for life.

5th and 8t amendments were passed.a
e The Constitution allows

ood by its proponents, does no d e death penalty

apital puhishment and does n ire
stitution:

The common reading of the “cruel and un L nent” clause renders a punishment cruel and
unusual if it is severe and at least one
» Degrading
» Inflicted arbitrari

» Patently unnecesss
The issue of death penalty debated, discussed, studied from a prolonged time but till now no
conclusion can be drawn aboutthe retention or abolishment of the provision. Death penalty has been a
mode of punishment from time immemorial which is practiced for the elimination of criminals and is
used as the punishment for the heinous crimes.

India is one of the 78 retentionist countries which have retained death penalty on the ground that it will
be awarded only in the ‘rarest of rare cases’ and for ‘special reasons’. Though what constitutes a ‘rarest
of rare case’ or ‘special reasons’ has not been answered either by the legislature or by the Supreme
Court.

The constitutional validity of the death penalty was challenged from time to time in numerous cases
starting from Jagmohan Singh v. State of U.P where the SC rejected the argument that the death penalty
is the violation of the “right to life” which is guaranteed under article 19 of the Indian constitution. In
another case Rajendra Prasad v. State of UP, Justice Krishna Iyer has empathetically stressed that death
penalty is violative of articles 14, 19 and 21. But a year later in the landmark case of Bachan Singh
v. State of Punjab, by a majority of 4 to 1 (Bhagwati ].dissenting) the Supreme Court overruled its
earlier decision in Rajendra Prasad. It expressed the view that death penalty, as an alternative
punishment for murder is not unreasonable and hence not violative of articles 14, 19 and 21 of the

13
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Constitution of India, because the “public order” contemplated by clauses (2) to (4) of Article 19 is
different from “law and order” and also enunciated the principle of awarding death penalty only
in the ‘rarest of rare cases’. The Supreme Court in Machhi Singh v State of Punjab laid down the broad
outlines of the circumstances when death sentence should be imposed.

Similarly in various other cases the Supreme Court has given its views on death penalty and on its
constitutional validity. But the punishment of death penalty is still used in India, some time back the
death penalty was given to Mohammad Ajmal Kasab. The Pakistani gunman convicted in 2008 Mumbai
attacks was sentenced to death by hanging and after a long discussion, politics and debate was finally
hanged on 21 November 2012. Next in the row is Afzal Guru, convicted in 2001 Parliamentary attacks
was also hanged after a huge political discussion on 9 February 2013.The next convict in the death row
is Devendra Pal Singh Bhullar, convict of 1993 car bombing will be h@gd in the coming days as his
mercy petition was rejected by the Supreme Court by holding that i terret-crime cases pleas of delay in
execution of death sentence cannot be a mitigating factor.
There has been a diverse opinion regarding the death pé

abolishment. Those who are in the
favour of death penalty argue that it should be gi i 8 st heinous and rarest of the rare crimes
as for example the Delhi gang rape case the dema eath penalty for the accused was raised . But

to award punishment, afte § aking life, liberty
or property of ‘

b but given in rarest of the
retained for @ igibles hardened crimina to rarest of rare cases
so as to reduce_the ¢ judigi d-failure of justice.

the police to prove what the\police believe to be a true case. Sometimes there is also mistaken eyewitness
identification and this evidence is almost always difficult to shake in cross-examination. Then there is also
the possibility of a frame up of innocent men by their enemies. There are also cases where an overzealous
prosecutor may fail to disclose evidence of innocence known to him but not known to the defence. The
possibility of error in judgment cannot therefore be ruled out on any theoretical considerations. It is indeed
a very live possibility..."

Justice Bhagwati's concerns in 1982 reflected concerns raised 35 years earlier by members of India's
Constituent Assembly when they drew up its constitution. In this case the Supreme Court also ruled that
the death penalty should be used only in the "rarest of rare" cases. More than a quarter of a century
later, it is clear that through the failure of the courts and the State authorities to apply consistently the
procedures laid down by law and by that judgment, the Court's strictures remain unfulfilled.

In 1991, a Supreme Court bench again upheld the constitutionality of the death penalty in Smt. Shashi
Nayar v. Union of India and others12. The Court did not go into the merits of the argument against
constitutionality, arguing that the law and order situation in the country had worsened and now was
therefore not an opportune time to abolish the death penalty. An argument which assumes executions
address such situations.
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In recent years, the Supreme Court has reversed two practices that had been observed for several
decades in capital cases. The first practice was not to impose a death sentence where the judges hearing
the case had not reached unanimity on the question of sentence or of guilt. The second was not to
impose a death sentence on a person who had previously been acquitted by a lower court. Since 1999
and 2003 respectively, the Supreme Court has imposed or upheld death sentences in such cases.

In a 1994 Supreme Court judgment Rampal Pithwa Rahidas v. State of Maharashtral3, the Court
observed that 'the manner in which the investigating agency acted in this case causes concern to us. In
every civilised country the police force is invested with the powers of investigation of the crime to
secure punishment for the criminal and it is in the interest of society that the investigating agency must
act honestly and fairly and not resort to fabricating false evidence or-ereating false clues only with a
view to secure conviction because such acts shake the confidence o ommon man not only in the
investigating agency but in the ultimate analysis in the system of e ' on of criminal justice. In this
case, the trial court had sentenced eight people to death. The Hi L pheld the sentences of five of

confessional statement recorded a few days
was pressured by the police to @e eVide
admittedly the District Police of Chandra

court had sentenced five people to dea

hree-judge bench disagreed over the sentence
ng on the conviction and upholding the death sentence

v faulty, delayed, casual, unscientific investigation and lapse of long
istration of justice which in turn shakes the public confidence in the

observed, "this case illustra
period of trial affects the adm
system."

The ICCPR prohibits the use of the death penalty against people who were under 18 years old at the
time of the crime16, as well as the Convention on the Rights of the Child, another international human
rights treaty to which India acceded in 199217 . Indian law came into conformity with this prohibition
in 2000 with the passage of the Juvenile Justice (Care and Protection of Children) Act 2000. Before that,
it was lawful for a boy of 16 to be sentenced to death, but prior to 1986 there was no minimum age
prohibition, contrary to India's obligations as

a party to the ICCPR.

While the current legal position must be welcomed, the practice has not been clear-cut due to disputes
over the age of offenders (birth registration in India is at about 50 per cent, but the level varies
considerably across states). In such cases, as shown by the present study, the Supreme Court has not
given individuals the benefit of the doubt and has upheld death sentences in cases in which there was
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evidence that the individuals may have been under 18 at the time of the offence. One such person -
Amrutlal Someshwar Joshi - was executed in Pune Central Jail on 12 July 1995; the Supreme Court had
dismissed the defence counsel's plea that a medical examination be carried out to determine his age
Amrutlal Someshwar Joshi v. State of Maharashtra 1118.

Safeguard 3 of the UN Safeguards Guaranteeing Protection of the Rights of Those Facing the Death
Penalty states that "the death penalty shall not be carried out on persons who have become insane." In
resolution 2005/59, adopted on 20 April 2005, the UN Commission on Human Rights urged all states
that still maintain the death penalty 'not to impose the death penalty on a person suffering from any
mental or intellectual disabilities or to execute any such person'. The study found that while the
Supreme Court had looked at various facets of mental health as a facter.in adjudicating on sentencing,
there was no consistent response to concerns about mental healt 1 no established practice of
seeking medical evidence in the face of such concerns. In sever ' ourt commuted sentences

accused at trial stage is extremely limited in India.
The study identified a number of concerns aho

sentencing, or failing to dispute cl@ns
crime despite evidence to the contrafry.

trial in cap 'ta@as e

iterally be a matter of life or
a\are constrained by being able to
a High Court has the powers to issue

consider only'th e ‘ . g

directions for fres i i R owers are rarely used. Hence the quality of
defence evidence at the trial stage is o porfance. It is not just evidence relating to the
innocence or culpability of the accu hich vital, but also evidence relevant to the court's

consideration of mitigating factorswh erating on sentence -- social, personal, psychological or
S e crime and the character of the accused. The absence
through the remaining jud
With a large number of the a d in capital trials poor and illiterate reflecting the general picture for
the criminal justice system\ as a whole, even where individuals may be able to afford legal
representation, the quality, ability and experience of counsel in capital cases are unknown variables.
This is particularly problematic as regards legal aid counsel. The study noted the lack of legal aid and
legal representations immediately after arrest and during remand and bail proceedings. Legal
representations at these stages can play a vital role in preventing torture and ill-treatment, which can
result in forced confessions. This is particularly problematic in cases where detainees are detained
under anti-terrorism legislation, where the law has allowed for long periods in police detention and for
confessions made to a police officer to be used as evidence.
Furthermore, the study noted that the need for legal aid and legal representation during preparation of
mercy petitions and in filing writ petitions in the Supreme Court or the High Court after completion of
the appeals stage has not been adequately addressed, either by the state which has responsibility for
ensuring provision of such services or by the Supreme Court in its adjudication of individual cases.
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The study highlighted cases of people sentenced to death under successive special antiterrorist laws.
Major concerns include the broad definition of 'terrorist acts' for which the death penalty can be
imposed; insufficient safeguards on arrest; provisions allowing for confessions made to police to be
admissible as evidence, unlike the provisions under ordinary criminal procedure; obstacles to
confidential communication with counsel; insufficient independence of special courts from executive
power; insufficient safeguards for the principles of presumption of innocence; provisions for
discretionary in camera closed trial; provisions for secrecy of witnesses' identity; and limits to appeal.

The cases examined in the study that have been tried under special anti-terror laws not only reveal
capital trials in which safeguards for fair trial have been inadequate; they also raise concerns that the
suspension of safeguards has been resorted to far too broadly, enco p@i 1g cases that should not have
been tried under special legislation at all, such as kidnapping a ommuna violence. The fact that the
death penalty is involved only serves to heighten the concern

tivities (Prevention) Act 1987 after
th Congress Office in Delhi, which led

by a designated court in 2001 under the Terrorist 3
being found guilty of involvement in the 1993 bo

in the bombing to the police. Th 0SE
accused, which he subsequently retracte

preme Court, sitting as a couy
the TADA, confirmed the death s i

2.Tn a dissenting judgment, JuStice

4 @)li

confession could not be asis awarding\the death sentence.

ingh Bhullar's mercy
ath row in Tihar Jail, Delhi.

jurisprudence on death pena : stently. In the same month, different benches of the Supreme
Court have treated similar cases\differently, often apparently reflecting their own positions for or
against the death penalty. W one case the defendant's youth could be a mitigating factor sufficient
to commute the death sentence;in another it could be dismissed as a mitigating factor. In one case the
gruesome nature of the crime could be sufficient for the Court to ignore mitigating factors and in
another case a similar crime was clearly not gruesome enough.

Dhananjoy Chatterjee alias Dhana v. State of West Bengal20, In August 2004, Dhananjoy Chatterjee was
executed for the 1990 rape and murder of a girl in the apartment building where he worked as a guard.
He was the first person to be hanged in India for over six years, ending a de facto moratorium on
executions.

Three days after the execution, a similar case of rape and murder of a child was heard on appeal by the
Supreme Court Rahul alias Raosaheb v. State of Maharashtra21 The victim in the former case was 13
years old; in the latter she was four-and-a-half. Neither of the accused had a previous criminal record,
and in neither case was any report of misconduct while in prison. Yet the Supreme Court deemed
Dhanajoy Chatterjee a menace to society and not only was his sentence upheld by the Court but he was
subsequently hanged. In Rahul's case, he was not deemed a menace, and his sentence was commuted to
life imprisonment. It is ironic that even while upholding Dhananjoy Chatterjee's death sentence in 1994,
Justice Anand of the Supreme Court accepted that there were huge disparities in sentencing. He noted:
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'Some criminals get very harsh sentences while many receive grossly different sentence for an
essentially equivalent crime and a shockingly large number even go unpunished thereby weakening the
system's credibility.'

Two contradictory events over three days show that a decade later, the inconsistencies remain.
Dhananjoy Chatterjee had completed over 14 years in prison, most of them under sentence of death and
in solitary confinement, before he was executed in August 2004. No action had been taken on his case
for nine years because the West Bengal state officials had failed to inform the High Court of the rejection
of his mercy petition by the state governor. These facts were not considered a ground for commutation
by the Supreme Court, which refused to be drawn on the issue of delay in dismissing appeals on his
behalf in 2004.
In the case of Gurmeet Singh v. State of Uttar Pradesh22 the Supreme ({gt similarly refused to take into
account a delay of a number of years, caused in this case by the'negligenceof staff of the High Court of
Allahabad. In March 1996 Gurmeet Singh had sought speci

by the jail authorities, there was no response from i ~Finally, after a petition had been filed
in the Supreme Court, an inquiry was ordered-whi officials of the High Court had been

row in Uttar Pradesh.
In a judgment delivered in Dece
evolve a sentencing poliey

bench examined judgm

of rare case @s N A ach”’case. We have also noticed
hereinbefore that diffe ' s ches of this Court, although the
offences are s des'under the same provision, the same
by itself may not , iafor awarding a death penalty or a lesser

penalty as several factors therefore are regt ¢en into consideration.” The frustration of the
Court was evident when it stated: " tencing policy in clear cut terms has been evolved by the
Supreme Court. What should we de

In that particular ruling e appellant’s death sentence. On the same day, however,
another bench of the Sup d the death sentence imposed on an appellant who had
convicted of murdering h our children Bablu @ Mubarik Hussain v. State of Rajasthan24.

After referring to the import of reformation and rehabilitation of offenders as among the foremost
objectives of the administrationof criminal justice in the country, the judgment merely referred to the
appellant's declaration of the murders as evidence of his lack of remorse. There was no discussion of
the specific situation of the appellant, the motive for the killings or the possibility of reform in his case.

An appeal to a higher court during the judicial process is based on a challenge to the evidence heard at
trial that has a bearing on the guilt of the accused or on the sentence imposed. The process focuses on
the appreciation of evidence placed before the courts and is therefore circumscribed both by the nature
of the evidence and by the rules for assessment of the evidence.

In contrast, the commutation powers of the executive are not limited by the evidence that can be
considered by the courts. Mercy petitions to the executive are therefore often based on background
personal and social factors that explain the conduct of the convicted person, their psychological and
cultural background and other special features, including material that could not be placed before the
courts. In practice, the exercise of clemency has even more potential for arbitrariness than the judicial
process, especially since there is no requirement to give reasons for either accepting or rejecting mercy
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petitions, and decisions are neither reported widely nor published. The absence of transparency in the
clemency process is a serious concern, especially since the executive may be subject to pressures
extraneous to the case.

In the case of Gurmeet Singh v. State of Uttar Pradesh25 the Supreme Court similarly refused to take
into account a delay of a number of years, caused in this case by the negligence of staff of the High Court
of Allahabad. In March 1996 Gurmeet Singh had sought special leave from the High Court to appeal to
the Supreme Court after the High Court had confirmed his death sentence. Despite several reminders
sent by the jail authorities, there was no response from the High Court. Finally, after a petition had been
filed in the Supreme Court, an inquiry was ordered which found that officials of the High Court had been
negligent in failing to respond, and action was initiated against the officers responsible. Nonetheless,
the Supreme Court refused to commute the sentence on the ground o @a relying on the position that
only delays in mercy petitions would be material for considerati surmeet Singh is currently on death
row in Uttar Pradesh.

The Criminal Procedure Code 1973 also contains a provis

sentence. Section 354 (3) of the
urt must record, “a special reason”
justify the sentence and state as to why and alterng ance would not meet the ends of justice in

Court OF India observed that @
reasonableness as envisaged in Arti
cultural, social, economical and pthe

the convict, his family a
Allauddin Mian v. State

~ases. The provision of section 235(2)
ust be given an opportunity of being hurt
n opportunity to place his antecedents, social
g circumstances before the court.

tion of India also empowers the President and the

]
The magistracy has more o han not use Section 354(3) of the code of Cr.P.C to justify its stand
either in support of or againstcapital punishment. The abolitionists see these provisions of green signal
for dilution of capital punishment while for the receptionists the special reasons contemplated by
Section 354(3) implicitly suggest that death sentence is legally and constitutionally permissible.

In India Capital Punishment plays an important role in the rarest of rare cases. If we find out ratio of the
capital punishment in India, very few cases in which this sentence is granted. There are so many cases
in which the Supreme Court converted capital punishment into life imprisonment, these grounds may
be as under-

» it constitutes a cruel, inhuman and degrading punishment;

» secondly, itis irrevocable;

» thirdly, it is capable of being inflicted on the innocent;

» fourthly, it does not act as a deterrent to crime;

» Fifthly it is a violation of the right to life provisions of the Universal Declaration of Human

Rights and other international covenants.
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Turning to the international situation, we find that the UN General Assembly has taken the official
position that it is desirable to abolish the death penalty in all countries, that it should not be introduced
for crimes to which it does not already apply, that the crimes to which it applies should be progressively
reduced and that it should be employed only for the gravest of crimes.

But a large number of UN member states including India have not respected this decision.
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Prisons in India and their administration, is a state subject covered by item 4 under the State List in the
Seventh Schedule of the Constitution of India. The management and administration of prisons falls
exclusively in the domain of the State governments, and is governed by the Prisons Act, 1894 and
the Prison manuals of the respective state governments. Thus, states have the primary role,
responsibility and authority to change the current prison laws, rules and regulations. Day-to-day
administration of prisoners rests on principles incorporated in the Prisons Act of 1894, the Prisoners
Act of 1900, and the Transfer of Prisoners Act of 1950. An Inspector General of Prisons administers
prison affairs in each state and territory.

The Central Government provides assistance to the states to improve security in prisons, for the repair
and renovation of old prisons, medical facilities, development of borstal schools, facilities to women
offenders, vocational training, modernization of prison industries, training to prison personnel, and for
the creation of high security enclosures.
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The Supreme Court of India, in its judgments on various aspects of prison administration, has laid down
3 broad principles regarding imprisonment and custody. Firstly, a person in prison does not become
anon-person. Secondly, a person in prison is entitled to all human rights within the limitations of
imprisonment. Lastly, there is no justification for aggravating the suffering already inherent in the

process of incarceration.
‘ Types of Prison 1

Prison establishments in India comprise of 8 categories of jails. The @0
institutions are Central Jails, District Jails and Sub Jails. The 8 pe
Women Jails, Borstal Schools, Open Jails and Special Jails.3]

The criteria for a jail to be categorised as a Ce
feature observed throughout India is that priso;
than 2 years) are confined in the 3

These jails also have rehabilitation i
Maharashtra and Tamil Nadu

common and standard jail
S| of jail establishments are

state to state. However, the common
to imprisonment for a long period (more

adesh (53), Bihar (30), Maharashtra
arkhand (17), Haryana (16) and

-divisional level in the States.
number of sub- ]alls revealing a well organlzed prison

(94), Madhya Pradesh (92}
and Bihar (16). Odisha had
8 States/UTs have no sub-jai
Sikkim, Chandigarh and Delhi.

Borstal Schools are a type of youth detention center and are used exclusively for the imprisonment
of minors or juveniles. The primary objective of Borstal Schools is to ensure care, welfare and
rehabilitation of young offenders in an environment suitable for children and keep them away from
contaminating atmosphere of the prison. The juveniles in conflict with law detained in Borstal Schools
are provided various vocational training and education with the help of trained teachers. The emphasis
is given on the education, training and moral influence conducive for their reformation and prevention
of crime.

Ten States namely, Andhra Pradesh, Haryana, Himachal Pradesh, Jharkhand, Karnataka, Kerala,
Maharashtra, Punjab, Rajasthan and Tamil Nadu have borstal schools in their respective jurisdictions.
Tamil Nadu had the highest capacity for keeping 667 inmates. Haryana and Himachal Pradesh are the

ghest capacity of inmates in various Sub-]ails.
s'namely Arunachal Pradesh, Haryana, Manipur, Meghalaya, Mizoram,
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only states that have the capacity to lodge female inmates in 3 of their Borstal Schools. There are no
borstal schools in any of the UTs.

Open jails are minimum security prisons. Prisoners with good behaviour satisfying certain norms
prescribed in the prison rules are admitted in open prisons. Prisoners are engaged in agricultural
activities.

Fourteen states have functioning Open Jails in their jurisdiction. Rajasthan reported the highest number
of 23 open jails. There are no Open Jails in any of the UTs.

Special jails are high security facilities that have specialized
prisoners who are convicted of terrorism, insurgency and vi

as follows:
e Prisoners who have committed serious
e Prisoners showing tendencies toward
e Difficult discipline cases of@it

¢ Difficult discipline cases fromrag ) essional /organised criminalg.
Kerala has the highest number of specia ). Provision for keeping femalepr S(Qe rs in these special
& Gujarat, Kerala, Assam, Karnata faharashtra.

jails is available in Tamilﬁv{, We /t\

e drama of wrong doing and its
ind. However, during the last two
ion concerning it has been profoundly
timents of the people. Thus, punishment can
nal behaviour either by deterring the potential
hem from repeating the offence or by reforming them

Custody, care and treatment are the, three main functions of a modern prison organization. For over
100 years; there was emphasis on custody which, it was believed, depended on good order and
discipline. The notion of prison discipline was to make imprisonment deterrent. Consequently, hard
punitive labour with no regard for the human personalities and severe punishments were the main
basis of prison treatment. More than 40 prison offences have been listed in the jail manuals of many
States and any infraction was visited by quite a few barbaric punishments. Gradually, the objective of
imprisonment changed from mere deterrence to deterrence and reformation. This led to the
abandonment of some of the barbaric punishments and introduction of the system of awards for good
work and conduct in the form of remission, review of sentences, wages for prison labour, treatment in
open conditions, parole, furlough, canteen facilities etc. Revision has now been made to meet
adequately the basic needs of food, clothing, medical care etc. Educational and vocational training
programmes along with training in scouting etc, have been introduced in jails. Custodial requirements
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for individuals are now at some places determined on the basis of their antecedents, conduct and
performance etc.

The earlier United Nations Standard Minimum Rules for the Treatment of Prisoners,1955 consists of
five parts and ninety-five rules. Part one provides rules for general applications. It declares that there
shall be no 'discrimination on grounds of race, colour, sex, language, religion, political or other opinion,
national or social origin, property, birth or other status. At the same time there is a strong need for
respecting the religious belief and moral precepts of the group to which a prisoner belongs. The
standard rules give due consideration to the separation of the different categories of prisoners. It
indicates that men and women be detained in separate institutions. h§1 der- trial prisoners are to be
kept separate from convicted prisoners. Further, itadvoca compléte separation between the
prisoners detained under civil law and criminal offences. The inimum Rule also made it
mandatory to provide separate residence for young and child pr’ ers from the adult prisoners.

/110\on/14 990)aimed at implementation of non-

(passed by General Assembly Resolution 45
custodial measures as an alternative to strict

mittee namely,
on1838. The

nade some specific suggestions regarding
g, bedding and medical care.

visited many prisons and came to the conclusion that
prisons should have not.only deterring influernee but they should have a reforming effect on inmates. As
i ittee further recommended that the maximum intake capacity
of each jail should be fixed)de ding 61 its shape and size3.

committee gave the suggestions-as:
a) The child offenders should be treated differently

b) Modern jails should be constructed

c) The classification of offenders should be scientific such as; Women offenders, Habitual offenders,
Handicapped offenders.

Accordingly, the Government of India appointed the All India Jail Manual Committee in1957 to
prepare a model prison manual. The committee submitted its report in 1960.In 1957, the Eighth
Conference of the Inspector Generals of Prisons also supported there commendations of Dr. Reckless
regarding prison reform. The report made forceful pleas for formulating a uniform policy and latest
methods relating to jail administration, probation, after-care, juvenile and remand homes, certified and
reformatory school, borstals and protective homes, suppression of immoral traffic etc. The report also
suggested amendments in the Prison Act 1894 to provide a legal base for correctional work.
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After independence of India, the work on the reformation of jails speeded up. It was accepted that
prisoners are also human beings and have right of humanitarian. So in 1956 the punishment of
transportation (Kala-pani) was substituted by the imprisonment for life.

In 1949 Pakawasha Committe gave the permission to take work from the prisoners in making the
roads and for that wages shall be paid. The treatment of prisoners on psychological and psychiatric
basis received some attention as a measure of prison reform during 1950’s. As G. B Vold rightly
observed, “the rehabilitation activities of the modern prison are generally of two kinds, namely

(1) psychological and psychiatric treatment and

(2) Educational or vocational training programmes.
The Government of India invited Dr. W. C. RecKless, a technical expér
prevention and treatment of offenders, to male recommendati
the Committee was appointed to prepare an All India
suggestions made by the Dr. Walter Rackless.
The All India Jails Manual Committee 1957-59
prison manual. The committee was asked to exar G blems of prison administration and to

?f the United Nations on Crime
rison reforms in 1951. Later on
1957 on the basis of the

961(renamed as
pbment. This was the

Committee submitted its repo
follows:

1. The conditions of prison should be improved by making adequate arrangements for food, clothing,
sanitation and ventilation etc.

2. The prison staff should be properly trained and organised into different cadres.

3. The media and public men should be allowed to visit prison so that they may have first hand
information about the conditions inside prison and be willing to co-operate with prison officials in
rehabilitation work.

4. Lodging of undertrial in jails should be reduced to bare minimum and they should be kept separate
from the convicted prisoners.

5. The Government should make an endeavour to provide adequate resources and funds for prison
reforms.

n1983. Some other recommendations of Mulla Jail Committee were as
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In 1987, the Government of India appointed the Justice Krishna Iyer Committee to undertake a study
on the situation of women prisoners in India. It has recommended induction of morewomen in the
police force in view of their special role in tackling women and child offenders.

The objectives of 'prison labour' have varied from time to time. The Indian Jail Reforms Committee of
1919-20 recommended that the main objective of prison labour should be the prevention of further
crime by the reformation of criminals, for which they were to be given instruction in up-to-date
methods of work enabling them to earn a living wage on release. The other objectives were to keep the
offenders use fully engaged to prevent mental damage and to enablg¢ n to contribute to the cost of
their maintenance. Work was allotted to prisoners on the basi ealth, length of sentence prior
knowledge of a trade, and the trade which was most likely

to work they were to be paid wages. But in practice opt to work, they are employed on
prison services and are in lieu thereof given labourijng d ges. Recently, the criminal law has
provided that the period of detention as unde be counted towards the sentence of
imprisonment. This will mitigate some ha dship b not by itself encourage under trials to
volunteer for work. Quite a large @ ' 1 trial prisoners are detained in jails for long periods
as they are unable to afford fees of'la d . vernment has given

some attention to this proble rtsS_a ' i egal aidto the poor. If this

he treatment methods. A liberal

eated with sympathy and their illegitimate
e idea of setting up separate jails for women

For the reformation of juve We ‘tional institutions, like Special homes (under the Juvenile Justice
Act, 2000), certified schools borstals are constituted for providing the special treatment, medical
care, education, accommodation and vocational training
to juveniles. Particularly, the States of Gujarat, Maharashtra and Tamilnadu have done acommendable
work in direction of encouraging Borstal system through a well planned strategy. The young offenders
in these States arereleased on license or parole after they have served at least two-thirds of
commitment in a certified correctional school. These States have also established After-care
Associations and Children Aid Societies to rehabilitate and reform the juvenile offenders.

There are some programmes as initiated by various State governments for the reforms of the prisoners
as follows:

e Educational Facilities
The prison administration has provided facilities for education of inmates by getting affiliatedwith the
Indira Gandhi National Open University and the National Open School. There arealso computer-training
centres for the inmates. The most important aspect of the educationsystem in Jail is that educated

26




/

Yenaissance@

Law College
Class -LL.B. (HONS.)III SEM. Subject-Penology & Victimology

prisoners voluntarily teach less educated prisoners. An illiterateprisoner can look forward to being
literate if his stay is more than a week. Library facility hasbeen provided with the support of non-
governmental organizations. Vocational classes inEnglish/ Hindi typing and Commercial Arts are
conducted by Directorate of Training &Technical Education and certificates are issued to successful
students.

e Prisoners' Panchayats
Prisoners' bodies called “Panchayats” are constituted to help prison administration in the field of
education, vocational education, legal counselling, kitchen, public works etc. Co-operative canteens at
many prisons have been running successfully and the profits made are used for the recreation and
welfare of prisoners. Prisoners are encouraged to participate in h@m nagement of their welfare
activities. Sense of responsibility is inculcated in the prisonergto prepafethem for social integration
after release.

e Vocational Training
Training on pen manufacturing, book binding
tailoring and cutting, shoe-making etc. arecteg
programmes have not only resulted in lgarning of d
the prisoners. For the post-release i

g, screen printing, envelope making,
provided to the inmates. These training
ént trades but also provided monetary gains to
the prisoners, the Social W e Department of

e Yogaan
The concept o has received wide

For cleansing and

and meditation in the jail
I and international hu

disciplining editation classes a n\a big-way with the help of various
voluntary organ n the year 1994 Til story by organizing a Vipassana
Meditation camp\formiore than one thousand pris
A
¢ Facility for Psychological Treatment
The prison authorities have starte }i@ psychological treatments for prisoners. Creative Art

Therapy, which is psychotherap
the therapy serves as a
inmates to express, cha

tremendous anger, aggression, and sense of helplessness, hopelessness and emotional problems.
Therefore, by practicing Creative Art, the individual is able to release his pent up emotions and realise
his worth.

¢ Prisoners' Grievance Cell

A prisoner grievance cell is working effectively under the charge of Petition Officer and immediate
remedial steps are taken on the complaints/ grievances of the prisoners. Prisoners have been provided
facilities to write complaints and send them to senior officers either through fixed complaint boxes
located at convenient places or through the mobile petition box meant for petitions addressed to D.G. /
Addl. 1.G. (Prisons), which is taken to all the enclosures every day. Jail Superintendent, Deputy
Superintendent and even senior officers have frequent meetings with the prisoners openly where
prisoners' grievances are listened carefully and solutions provided.
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o Community Participation
As a part of community participation in the reformation and social integration of prisoners after
release, a large number of respectable members of non-governmental organisations, retired Major
Generals, Eminent Psychiatrists, Psychologists, Principals and Teachers of various educational
institutions have been conducting various activities in the jail. These programmes have very sobering
and positive impact on the psyche of the prisoners, who have been shown the positive and constructive
approach to life after interaction with them. NGOs' participation is mainly concentrated in the field of
education, vocation and counselling. Apart from the formal education with the NGO support, the classes
in various languages like Urdu, Punjabi, German, French etc. are also held. Some of the NGOs have
trained selected prisoners on various trades and have been bringing-job for them against payment
of remuneration. They also rehabilitate these prisoners after their re egse.

o Periodical Visit of Medical Officers:
The reform initiatives taken up in Jail shows that force<is alwsa necessary to control and correct

curb crime. But the mod I
needs of the comm

eeding three months, which
hardship and distress to their
1 ernatives to imprisonment such as
on personal bond etc., and also for

dependents.
warning, prob

ture such as service to the community, payment of
compensation to the victim of crime punishments will involve the positive cooperation of the
offender which is likely to be effi ormation. The addition of such punishment will add a

¢ Probation
The Central Correctional Bureau observed the year 1971 as “Probation Year”all over the country.
Probation seeks to socialize the criminal, by training him to take up an earning activity and thus enables
him to pick up those life-habits, which are necessary for a law-abiding member of the community. This
inculcates a sense of self-sufficiency, self-control and self-confidence in him, which are undoubtedly the
essential attributes of a free-life. The Probation Officer would guide the offender to rehabilitate himself
and also try and wean him away from such criminal tendencies. The probation system plays a very
important role in the prison reform.

e Parole
The parole system is an excellent way to allow prisoners to rehabilitate and get in touch with the
outside world. Parole is a legal sanction that lets a prisoner leave the prison for a short duration, on the
condition that she/he behaves appropriately after release and reports back to the prison on
termination of the parole period. It must be noted that a parole is different from a “furlough”. While
parole is granted to a prisoner detained for any offence irrespective of the duration of imprisonment, a
furlough is only granted to prisoners facing long sentences, five years or more. Furlough is matter of
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right, but parole is not. However, an abuse of the system is a drag on the country. The urgent need of the
hour is for police officials to acknowledge that the parole system is being misused and find ways to
ensure that parole laws are properly enforced in prisons across the country.

e Open Prisons
Taking inspiration from Anglo-American developments in the correctional field of penology, the Indian
penologists were convinced that India also cannot tackle its crime problem by putting criminals in
prison cells. The institution of open prisons seems to be viable alternative to harsh imprisonment
system. The whole thrust in these open-prison institutions is to make sure that after release the
prisoners may not relapse into crimes and for this purpose they are given incentives to live a normal
life, work on fields or carry on occupation of their choice and pa i@ga e in games, sports or other
recreational facilities. These are the minimum-security prisongs his e eral remissions are given to
extent of 15 days in a month. The State of Uttar Pradesh w open air camp attached to
Model Prison at Lucknow in1949. Other States, like And ] Assam, Gujarat, Punjab, Kerala etc.
are also set up open-air camps.

¢ Remission
Prisoners get remissions periodic
specific special services. The senten
the prisoners are released before

ct and work. Special remissions are also given for
d from time to time accordigé) arious rules and

¢ Work Release
Work release is_cons

method, the s. This gives him an
opportunity te mi mitations. The control of the
prison authorities in,~however not completely t3 away si e has to work within the permitted

parameters and during non-working hours, he ha ] e/concerned correctional institution. The
correctional autherities collect his earnings and ‘whi re-pdid to the prisoner on the completion of
sentence. However it differs from paro inmat ontinues live in and subject to control of jail

authorities except the working hour. This
after the release.

It should be realized tha
given, they can do a very
prison department, partic
year plans.

The need for introducing radical changes in legal and administrative procedures to prevent long
detention of under trials has been stressed. Legal aid to needy prisoners is also being given due
importance. There is thus a clear trend to reduce the number of under trials and to expedite their trial
in recognition of their human rights.

After-care for prisoners will assume greater importance when correctional programmes in prisons are
enforced properly. Both voluntary and statutory after-care will have to be organised in future.

if jail sefyices espect of reformative schemes are improved and facilities
portnGo ystiuctive job of rehabilitation. Developmental activities of the
y imrespéct of welfare and production, should be incorporated in the five

Suggestion on Prison Reform

Nowadays imprisonment does not mean to break the stones or grind the chakkies but the sense has
changed. Undoubtedly, the condition of modern prison system is far better than that in the past but still
much remains to be done in the direction of prison reforms for humane treatment of prisoners. The
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following modification in prison administration can be suggested for improving the efficiency of these
institutions:

1) The maintenance of prison establishment is an expensive affair. It is in fact an burden on the public.
Therefore the offender should be confined to the prison for only a minimum period which is absolutely
necessary for their custody. The elimination of long term sentences would reduce undue burden on
prison expenditure. It is further suggested that where the term of imprisonment exceeds one year, a
remission of one month or so per year be granted to the inmate so as to enable him home town and
meet his relatives. This will help in his rehabilitation and after his release he can face the outside world
courageously casting aside the stigma attached to him on account of imprisonment.

2) The women prisoners should be treated more generously and allowed to meet their children
frequently. This will keep them mentally fit and respond favourab the treatment methods. The

regard should be more liberal in
only by women police or prison
officials. The idea of setting up separate women jai ively for women prisoners, however does

during harvesting season on tempora
This would enable them to keep/i

of the prisoner after his re
4) Thought the prisone

guards is
remain une

ong i

ould\make” provision for remedy of compensation to prisoner who are
wrongfully detained or suffi es to callous or negligent acts of the prison personnel. It is gratifying
to note that in recent decades\the Supreme Court has shown deep concern for prisoners right to justice
and fair treatment and requires prison officials to initiate measures so that prisoners basic right are not
violated and they are not subjected to harassment and inhuman conditions of living..

8) The education in prisons should be beyond three R’s and there should be greater emphasis on
vocational training of inmates. This will provide them honorable means to earn their livelihood after
release from jail. The facilities of lessons through correspondence courses should be extended to
inmates who are desirous of taking up higher or advanced studies. Women prisoners should be
provided training in tailoring, doll making, embroidery etc. The prisoners who are well educated should
not be subjected to rigorous imprisonment, instead they should be engaged in some mental cum manual
work.

9) On completion of term of sentence, the inmates should be placed under an intensive ‘After Care’. The
process of After Care will offer them adequate opportunities to overcome their inferior complex and
save them from being ridiculed as convicts. Many non penal institutions such as Seva Sadans, Nari
Niketans and Reformation Houses are at work in different places in India to take up the arduous task of
After Care and rehabilitation of criminals.

shall infuse trust and faith
7) The prison legislation
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10) There is dire need to bring about a change in the public attitude towards the prison institutions and
their management. This is possible through an intensive publicity programmes using the media of
press, platform and propaganda will. It will certainly create a right climate in society to accept the
released prisoners with sympathy and benevolence without any hatred or distrust for them. The media
men should be allowed to enter into prison so that their misunderstanding about prison administration
may be cleared. The Supreme Court, in its landmark decision in Ramamurthy v. State of Karnataka, has
identified nine major problems which need immediate attention for implementing prison reforms. The
court observed that the present prison system is affected with major problems of;

a) Overcrowding

b) Delay in trial

c) Torture and ill treatment

d) Neglect of health and hygiene

e) Insufficient food and inadequate clothing

f) Prison vices

g) Deficiency in communication

h) Streamlining of jail visits and

i) Management of open air prisons.
With legal and social referral servi
the prosecutor plea bargains with thes
Some police departments repor

totally revamp the compe
progress being made in investi

dies forvictimization. Too often
. Phe victim" s point of view should be
e victims, and the concept of relative loss
ensation.

should be introduced indebate and deliberations fo

o

Despite the relatively low number of persons in prison as compared to many other countries in the
world, there are some very common problems across prisons in India, and the situation is likely to be
the same or worse in many developing countries.

Overcrowding, prolonged detention of under-trial prisoners, unsatisfactory living conditions, lack of
treatment programmes and allegations of indifferent and even inhuman approach of prison staff have
repeatedly attracted the attention of the critics over the years. Overcrowding

Congestion in jails, particularly among undertrials has been a source of concern. The Law Enforcement
Assistance Administration National Jail Census of 1970 revealed that 52% of the jail inmates were
awaiting trial (Law Commission of India 1979). Obviously, if prison overcrowding has to be brought
down, the under-trial population has to be reduced drastically. This, of course, cannot happen without
the courts and the police working in tandem. The three wings of the criminal justice system would have
to act in harmony.

Speedy trials are frustrated by a heavy court workload, police inability to produce witnesses promptly
and a recalcitrant defence lawyer who is bent upon seeking adjournments, even if such tactics harm
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his/her client. Fast track courts have helped to an extent, but have not made a measurable difference to
the problem of pendency. Increasing the number of courts cannot bring about a desired difference as
long as the current “adjournments culture' continues (Raghavan 2004).

1. Corruption and extortion

Extortion by prison staff, and its less aggressive corollary, guard corruption, is common in prisons
around the world. Given the substantial power that guards exercised over inmates, these problems
are predictable, but the low salaries that guards are generally paid severely aggravate them. In
exchange for contraband or special treatment, inmates supplement guards' salaries with bribes.
Powerful inmates in some facilities in Colombia, India, and Mexiee_enjoyed cellular phones, rich
diets, and comfortable lodgings, while their less fortunate brethré¢ ed in squalor. An unpublished

f Prisons: An appraisal in the
context of correctional objectives” cites several instapee ' in prison. Another artlcle
suggested that food services are the most common s

Overcrowding itself leads to u '$
earlier have focused on issues like

1 is approximately 1:7. It means only one prison
in the UK, 2 prison officers are available for every 3

between the prison staff and the
officer is available for 7 prise
prisoners.

“Though prisons are s to be leveling institutions in which the variables that affect the
conditions of confinement are the criminal records of their inmates and their behaviour in prison,
other factors play an important part in many countries” (Neier et al 1991). This report by the
Human Rights Watch, specifically cite countries like India and Pakistan, where a ,rigid" class
system exists in the prisons. It states that under this system, special privileges are accorded to the
minority of prisoners who come from the upper and middle classes irrespective of the crimes they
have committed or the way they comport themselves in prison.

Despite the problems of overcrowding, manpower shortage and other administrative difficulties,
innovative initiatives have been undertaken in some prisons. For e.g. the Art of Living has been
carrying out a SMART programme in Tihar Jail. This includes two courses per month and follow up
sessions every weekend. Two courses are annually conducted for prison staff. But these are more by
way of exceptions and experiments. A Srijan project there is aimed at providing social
rehabilitation. However, such programmes are few and far between. Many prisons have vocational
training activities, but these are often outdated. Hardly any of the prisons have well planned prison
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programmes providing structured daily activities, vocational training, pre-discharge guidance and
post-prison monitoring.

5. Poor spending on health care and welfare

In India, an average of US$ 333 (INR 10 474) per inmate per year was spent by prison authorities
during the year 2005, distributed under the heads of food, clothing, medical expenses,
vocational/educational, welfare activities and others.(National Crime Records Bureau 2005). This is
in contrast to the US, where the average annual operating cost per state inmate in 2001 was $
22,650 (the latter presumably also includes salaries of prison staff). The maximum expenditure in
Indian prisons is on food. West Bengal, Punjab, Madhya Pradesh,Uttar Pradesh, Bihar and Delhi
reported relatively higher spending on medical expenses during t@t ear, while Bihar, Karnataka
and West Bengal reported relatively higher spending on voea al a 4- educational activities. Tamil
Nadu, Orissa and Chattisgarh reported relatively higherspending on welfare activities.

i : 3 with the objective of improving
the condition of prisons, prisoners and prison y el\ The-cemponents include construction of
new jails, repair and renovation of existing jail S on of additional barracks, improvement
in sanitation and water supply and construeti aff'quarters for prison personnel. Activities
under the scheme have been c
1730 new barracks, constructior

2009 with a financia
modernisation ca

athétic prison conditions (Karnam 2008).
ocation of crores of rupees and launching of

lock up as well as those sons have not been tried, absence of legal aid until the point of trial
reduces greatly the value‘\ofthe country™ s system of legal representation to the poor. Lawyers are
not available at the point when many of them mostly need such assistance. A workshop conducted
by the Commonwealth Human Rights Watch in 1998 in Bhopal, focused on several aspects related
to legal aid. It was pointed out that 70% of the prison population is illiterate and lacks an
understanding of prisoner’s rights. Thus the poor in prison do not always get the provisions in law
though the State is obliged to provide legal aid. As also observed by the Mulla Committee, most
prison inmates belong to the economically backwards classes and this could be attributed to their
inability to arrange for the bail bond. Legal aid workers are needed to help such persons in getting
them released either on bail or on personal recognizance. Bail provisions must be interpreted
liberally in case of women prisoners with children, as children suffer the worst kind of neglect when
the mother is in prison.

The lack of good and efficient lawyers in legal aid panels at that time was also a concern raised.
Several suggestions were made to speed up trial processes so that the population of undertrials
could be reduced. Some of the suggestions provided were expeditious holding of trials, making it
possible for undertrials to plead guilty at any stage of the trial, system of plea bargaining. In a
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seminar, efforts made at the Tihar Jail by the University of Delhi faculty and students of law in the
field of legal aid were highlighted. These included imparting legal literacy to the prisoners,
sensitizing the prison administration, taking up individual prisoners to provide legal aid, involving
para-legal staff to work with prisoners, both convicts and undertrials. The seminar suggested for
Lok Adalat involvement to be greater and that constant monitoring of prisons was necessary to
identify inadequacies and shortcomings in the prison administration. It finally suggested the need
for law reform as essential to the entire system of legal aid.

A similar finding was noted in the NIMHANS-National Commission for Women study in the Central
Prison, Bangalore. Many of the women were illiterate, had never stepped out of their houses, had no
financial resources and many had been arrested on petty charges-Most had no idea about legal
procedures, such as, what is the process of trial, how to arrange @r a defense lawyer, what laws
exist to protect their children or property etc.

Physical abuse of prisoners by guards is anothe

0

problem. Some countries continue to

prison systems, unwarranted beatlngs qre~dn part of prison life. Women prisoners are
particularly vulnerable to cust problem was widespread in the United States
where male guards outnumbered : ds/i ' i . e countries, Haiti
being a conspicuous example; 3 [ ale inmates, a

s, or blankets in

er 1c©s in'P n]ab reported that,
even perform sexual

3 e convict offlcers or

A book rev1ew1ng pris
winter, cla

i}-'They are teased, harassed,
(Human Rights Watch 2001).

values, the ethos of honest labour and to build pro-social
ell-established prisons with continuous good leadership

offences. Program
ties with the comm

are usefully employed after

The grievances of the victims can be summarized as follows-
1. Inadequacy of the law in allowing the victim to participate in the prosecution in a criminal case
instituted on a police report.
Failure on the part of the police and prosecution to keep the victims informed about progress of the
case.
Inconvenience during interrogation by the police and lengthy court proceeding.
Lack of prompt medical assistance to the victims of body offences and victims of accident.
Lack of legal assistance to the victim.
Lack of protection when the victims are threatened by the offender.
Failure in restitution of victim.
Along with these grievances, the victims of crimes faced multifarious problems:
[ Economic strain of the family

getting back to the community.

N

NousEw
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II Change in Social role of dependents.

[1I Frustration and helplessness leading to suicide.

IV Social stigma.

V Emergence of criminal behavior.

An important aspect of investigating a violent crime is an understanding of thevictim and the
relation that their lifestyle or personality characteristics may have contributed to the offender
choosing them as avictim. Please do not misunderstand the previous statement. In no way are
victims being blamed for becoming a victim of a violent crime. Even high risk victims (to be
described shortly) have the right to live how they wish without becoming a victim of the type of
offenses described on this site. Yet the fact remains, that to understand the offender, one must first
understand the victim.
Victims are classified during an investigation in three genera hatdescribe the level of
risk their lifestyle represents in relation to the violen : has been committed. The
importance of understanding this in an investigatios e elated back to the level of risk to
the offender during the commission of nformation isimportant to the

of a Violent crime. The m

themselves at risk every single
into a stranger's car, go to
their actions for legal
prostitutes because i
example, the pros i

5, and do not go into areas that are dark and secluded.
t of crime. Therefore the phenomenon of crime cannot

entity as his status got ed only to report crime and appear in the court as witness and he
routinely faces postponements, delays, rescheduling, and other frustrations. All their means loss
of earnings, waste of time, payment of transportation and other expenses, discouragement, and the
painful realization that the system does not live up to its ideals and does not serve its constituency,
but instead serves only itself. Many believe that the victim is the most disregarded participant in
criminal justice proceedings. It is, therefore, the Indian Higher Courts have started to award the
compensation through their writ jurisdiction in appropriate cases.

Open Prison

An open prison, also called minimum-security prison, open camp, or prison without bars, is a prison
which is open in four respects:

(i) Open to prisoners, i.e., inmates can go to market at sweet will during the day but have to come back
in the evening;
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(ii) Open in security, i.e., there is absence of precautions against escape, such as walls, bars, locks and
armed guards;

(iii) Open in organisation, i.e., working is based on inmates' sense of self-responsibility, self-discipline,
and self-confidence; and

(iv) Open to public, i.e., people can visit the prison and meet prisoners. It is the kind of authority and the
nature of management transferred to the inmates and the degree of freedom from physical restraints
(to escape) that should be the real measure of openness of an open prison.

The main objectives of establishing open prisons are: to reduce overcrowding in jails, to reward good
behaviour, to give training in self-reliance, to provide dependable permanent labour for public works,
to prevent frustrations and create hope among long-termers, to provide training in agriculture and
industry, to examine the suitability of releasing offenders from prisnv d to enable prisoners to live
with their family members (in some states).

The first open prison was established in Switzerland in 189
1930, and in the Netherlands in 1950. By 1975, there wefte

§ tates in 1916, in Britain in

sons in England, 25 in the United
] ong Ko two each in New Zealand, China,

Japan, Malaysia, Pakistan, Philippines and Thaila J a (Ghosh, 1992: 9-10).

In India, the first open prison was started in (1905 in yay Presidency. The prisoners were selected

from the special class prisoners ofThane Cex a Y prison was closed in

canal.

The initial stre g S entup to 1,700 but has now come down
to 800. Anothex p . as established in 1960 at Sitarganj in
Nainital district in Uttar Pradesh.
At the time of its establishment, Sampu camp had 5,965 acres of land but later on 2,000 acres of
reclaimed land were handed over-to the \Ut Pradesh government for the rehabilitation of displaced
persons. At present, th
prisons in the world.

The camp staff at present consists of one superintendent, five jailors, 12 deputy jailors, 16 assistant
jailors, three assistant medical officers, six pharmacists, 126 warders and accountants, etc. The camp
has capacity to accommodate 1,000 prisoners. However, on an average about 650 prisoners live in the
camp during the year.

Uttar Pradesh was followed by many other states in establishing j open prisons. In 1996, there were 24
open prisons (excluding semi-open camps) found in 12 states in India. Of these, three prisons are
located in Maharashtra Yeravada (1955), Paithan (1968) and Chandrapur (1972), three in Rajasthan
Durgapur (1955), Sanganer (1963), and Suratgarh (1964), two in Karnataka Sanmdathi (1968) and
Koramangala (1971), two in Uttar Pradesh Mirzapur (1956) and Sitarganj (1960), two in Tamil Nadu
Singanallar (1956) and Salem (1966), two in Gujarat Amreli (1968) and Ahmadabad (1972), two in
Andhra Pradesh Hyderabad (1954) and Anantapur (1955), two in Bihar, two in Punjab, one in Kerala
Nettukeltheri (1962), one in Assam Qorhat (1964), and one in Himachal Pradesh Bilaspur (1960).

The area of open prisons in different states varies from 10 to 50 acres except in Andhra Pradesh (which
has 1,427 acres), and Sitarganj camp, Nainital, Uttar Pradesh (which has 3,837 acres). The open prisons,
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usually located on the outskirts of a town fall within five kilometers of the nearest town, except in
Kerala and Uttar Pradesh where they are situated 15 to 35 kilometres from the nearest towns.

The capacity of prisons varies from less than 100 to 1,000 prisoners. The nature of accommodation also
differs from place to place. Assam, Kerala, and Himachal Pradesh prisons have permanent barracks;
Mysore prison has pre-fabricated structure, and Andhra Pradesh and Maharashtra prisons provide
dormitories with asbestos roofs.

Some of these prisons provide work only in agriculture, some in industries, and some both in
agriculture and industries.

Eligibility conditions for admission to open prisons vary from state to state. The main conditions are:
(1) Prisoners should be willing to abide by the rules of open prisons;
(2) They should be physically and mentally fit to work;

(3) They should have been sentenced for terms of one year or
fourth of the total term of imprisonment in jail;

(4) They should have record of good behaviour in priso
(5) They should not be below 21 years or above 50
(6) They should not have been convicted fo
counterfeiting, etc.);

(7) They should not have any case di
(8) They should not be habitual offende
prisoners.

The procedure for selection
prepare lists of prisoners
described above).
These list:
selection.

nust have spent at least one-

al

ed by the state;
s of crimes (like dacoity, forgery,

stay in the prison vari ars. The wage systém also varies from prison to prison.
It may thus be maintained that open prisons d1 er from the ordinary prisons in four respects: in
structure (affecting organisation and 2 istrati in role systems (affecting work and interaction in

everyday life), in normative syst ms. (affecting social restrictions and expectations guiding behaviour),
and in value orientation .

While inmate system in ordinary j inated by a set of values and norms which are largely anti-
social and anti- administr te system in open prisons is pro-adiainisttition. Open prisons

Ghosh (1993) studied 200 priseners from two open prisons (Sitarganj and Mirzapur) in Uttar Pradesh
in 1991 for analysing attitudes, Personality traits, and ref- Tnation of prisoners in open jails. For a
comparative study (control group), she select 200 prisoners from two central jails of Banaras
(Varanasi) and Bareilly in the same slate.

She focused on two aspects: personality variables and adjustment level. In Personality variables, she
studied three aspects: (a) self-esteem, (b) Suilt-feeling, anxiety and insecurity, and (c) extroversion,
neuroticism, and psychoticism. She found that:

i. More prisoners in open prisons indicate a high level of adjustment to personal problems as well as to
co-inmates and the staff than those in closed prisons. The high adjustment is the result of better
facilities and free environment.

ii. Inmates in open prisons exhibit more positive self-esteem and positive attitude towards co-inmates
than those in closed prisons.

iii. Anxiety, insecurity and guilt-feelings are found more among the inmates of closed jails than open
camps.
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iv. Attitude towards authorities is more cooperative among prisoners in open camps than those in
closed jails.

v. Psychoheism, neuroticism and extroversion among convicts are found to be much less in open
prisons than in closed prisons.

vi. Inmates of open prisons show more positive attitude towards society than those in closed prisons.
These findings thus point out the positive use of open prisons in the reformation and rehabilitation of
criminals. It may, however, be noted that open prisons need to be restructured and reorganised. What
really needed is:

1. Establishing open prisons in all those states where they do not exist at present.

2. Framing common rules of eligibility for admission and providingfacilities for offenders in open
prisons in all states.
3. Laying down common rules of remission for inmates. For /i
Nainital (Uttar Pradesh) and Sanganer prison, Jaipur (Rajas
for one day stay. In addition, he is entitled to fifteen dz
Besides, the superintendent and Inspector General o

% prisoner in Sitarganj camp,
ssion at the rate of one day

also empowered to grant special
es with them, if they so desire.
sts of prisoners to be sent to open prisons

remission. The prisoners are also permitted to keep their

4. Checking biases, pressures and corruptio ep a@l

by superintendents. O %

5. Assigning powers to the courts for% e pes of offenders directly trisons.

R
o
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Unit-1V Victimology
1. Nature and Development, categories
2. Compensation
3. Compensation to persons groundlessly
arrested
4. Exgratia payment
5. Application of articles 21 and 301A -
Comparison
6. National Police commission 1977-80

\/O\)"

In ancient period, criminal law w
criminal legal system with certain’sh
sacred and cutting and killing the

victims.
Subsequently i

e’in victim’s role in ‘criminal
annd the suffering of victim, often

passed a charter for victi ar line the European convention on the compensation of
victims of violent crime” ates of Europe and America enacted their legislations for
victims compensation in griminal\ justice system. Therefore, victim’s movement has been regaining

Victimology as concept

Definitions-

e ‘Victim’ means natural person who, individually or collectively, have suffered harm including
physical or mental injury, emotional suffering or economic loss or violations of fundamental
rights in relation to victimizations identified under scope.

e A person is a victim regardless of whether the crime is reported to the police, regardless of
whether a perpetrator is identified, apprehended, prosecuted or convicted, and regardless of
the familial relationship between perpetrator and the victim. The term ‘victim’ also includes,
where appropriate the immediate family or dependants of the direst victims and persons who
have suffered in intervening to assist victims in distress or to prevent victimization.
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Definition of victim under Victims Rights Act means
e A person against whom an offence is committed by another person;
e A person who, through, or by means of an offence committed by another person, suffers
physical injury, or loss of, or damage to, property;
e A parent or legal guardian of a child, or of a young person; and
e A member of the immediate family of a person who, as a result of an offence committed by
another person, dies or is capable, unless that member is charged with the commission of, or
convicted or found guilty of, or pleads guilty to, the offence concerned.
Victimology is a relatively young branch of academic research. Its objective is to gain knowledge about
victims of crime and abuse of power. Victimology has from its inceptien adopted an interdisciplinary
approach to its subject matter. Contributions are being made by (perts from fields as diverse as
academic lawyers, criminologists, clinical and social psychologi psychiatrists and political scientists.
There are specialized international journals for victimology; : d society of victimology and
g ¢ gy. The purpose of the study of
‘ pact of crime on them. The aims
of victimology relate to the meaning and issues i ology\Therefore, the study of victimization is
the study of crime giving importance to the rqle-and e@o sibility of the victim and his offender.
1. To analyse the magnitude
2. To explain causes of victimiza
3. To develop a system of m
Today, the concept of victim_incliides, a

any cause. Also the word i i@ls

victims of injusti Fin ims\and

an image 0 j

developing t@ [\ crimi 3 3 ctimology”and it is treated as an
integral part i . ‘ was coined in 1947 by a French
lawyer, Benjamit i of crime from the point of view of the
victim, of the pe action of another person or a group of
persons.

According to Viano, there is a rather loped vocabulary in English connected with the idea of

victim:

Victimization: the action of imizi or fact of being victimized, in various senses.
Victimizer: one who victimize ther or others.
Victimology focuses on the victims’ relationship to the criminal. Hence, there can be two major sub-
areas of victimology.
1. The one relating to the scientific study of criminal behaviour and the nature of the relationships
which may be found to exist between the offender and the victim; and
2. The other relating directly to the administration of justice and the role of system of
compensation and restitution to the victim.

Scope of

Victimology /

Shinder, 1982- “...it investigates the relationship between offender and the victim in crme causation. It
deals with the process of victiminzation, of becoming a victim, and in this context directs much of its
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attention to the problem victim-offender, sequence, i.e. the question of whether or not victimization can
have crimogenic effects or can encourage crime”.
Hence, the definition above given makes it clear that victims are the predominant concern of the
victimology. They are central figures in victimology. The study of victims I relation to the legal system of
particular country is main subject matter of study of the victims.
Victimology has come of age. Victims, their needs and their rights, are being constantly acknowledged in
words if not in deed. The victim has become a political tool or weapon depending upon ones point of
view, but the concept and issue have, in a few short years moved from the domain of a hand full of
pioneers to the Council chambers of the United Nations. And the people we know have made the
difference.
1. Victimology is study of crime from victim’s point of views
2. Victimology analysis the victim-offender relations and
criminal justice system.
3. Victim of abuse of power.
4. Victimology is also study of restitution and
to him by perpetrator of crime.
The victimology is study of Vlctlmologlcal cli

CONTRIBUTIONS
MADE BY THE
UNITED NATIONS o
e .

: tskéeople and to maintain the peace

Ffom time to time it has been calling the
of international seminars. One of the most
the last twenty years has been the formal

approval by the General Assembly-of 1\ Natlons on November 11, 1985 of the “UN Declaration
of basic Principles of Justi icti lrimme and Abuse of Power”. In the Declaration the broadest
definition of victim has\b agraphs 1&2. The victim is not the person who himself
suffered harm physical, emotiona onomic loss but term “victim” also includes, where appropriate

intervening to assist victims In distress or to prevent victimization. Following rights have been granted
to victims:

BllAccess to justice and fair treatment

It is said that victims should be treated with compassion and dignity. They are entitled to justice and
prompt remedy provided under national legislation. It is important o provide the information to the
victims regarding his role, scope, timing and progress of proceedings and disposition of their cases;
while allowing the views and concerns of victims to be presented at appropriate stages when their
personal interests are affected without prejudice to accused. It is also important to provide proper
assistance to victims throughout the legal process and to take measures to minimize inconvenience to
victims and more importantly protect their privacy and ensure their safety. Of course, avoiding
unnecessary delay in the disposition of cases and execution of orders or decrees granting awards to
victim

41




/

Yenaissance@e

Law College

Class -LL.B. (HONS.)III SEM. Subject-Penology & Victimology

-Restitution

Offenders or third parties responsible for their behaviour should, where appropriate, make fair
restitution to victims, their families or dependants. Such restitution should include the return of
property or payment for the harm or loss suffered, reimbursement of expenses incurred as a result of
the victimization, the provision of services and the restoration of rights. Governments should review
their practices, regulations and laws to consider restitution as an available sentencing option in
criminal cases, in addition to other criminal sanctions. In cases of substantial harm to the environment,
restitution, if ordered, should include, as far as possible, restoration of the environment, reconstruction
of the infrastructure, replacement of community facilities and reimbursement of the expenses of
relocation, whenever such harm results in the dislocation of a communi

-Compensation
When compensation is not fully available from the offende
provide financial compensation to:
1. Victims who have sustained significant bodi
as a result of serious crimes;
2. The family, in particular dependants o
incapacitated as a result of®h victir
3. The establishment, strengtheni
should be encouraged. :
including those case state”of which the victim is a n

compensate the &

Victim participation in >
crime

N

of the Tol¢ of victims in crime and found some general
marizedas follows-

Dr Hans Von Hentig made the first ever stid

1. The poor and ignorant and thg e greedy are the victims of offences involving fraud.

2. The  victim f or intoxicated or  sleeping  persons.

3. Wanton or sensual person écome victim due to situations precipitated by themselves.
Mendelsohn studied victin basis of their contribution to crimes and classified them into

following categories-
1. Completely innocent victim, e.g. children, person in sleep.
2. Voluntary victim, e.g. who commit suicide.
3. Victims who are more guilty than the offenders, e.g. who provoke others to commit
crimes.

Persons needing
special attention

Certain cateiories of vulnerable persons and victims needs special and greater attention-

In western countries elderly persons tend to be in lower income groups and have, therefore, needs
special attention. In U.S.A. the problem of crimes against elderly persons is sufficiently serious to have
drawn the attention of White House Conference on Ageing held in 1973.
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These factors may not be much relevant in traditional countries like India where elderly people by and
large, live with their children and they do not generally have to face any peculiar problems of physical
insecurity. Even though Indian Parliament have enacted legislation for protection of old age persons in
2007, nameli- “Maintenance and Welfare of Parents and Senior Citizens Act, 2007.”

The problem requires attention regarding offences involving violence in general and sexual abuse in
particular. They need special attention because inept handling by the law enforcement agencies may
prove to be even more damaging than the crime committed against the child. Some special measure are,
therefore called for which may do away with the appearance and cross-examination of the child in the
law court. An innovation in this area has been introduced in Israel regarding the ‘Reception of the
Evidence Revision (Protection of Children) Act, 1955. The purpose ofla@i to protect the child from the
undesirable effects of testimony in the police station or the co nder, th ig law a child is examined by
a young “interrogator” who decides as to under what conditions the child should, 3if at all, appear
before the court.

3. Victim of Sex Offences

everywhere including in traditional societies
problem of victims vis-a-vis to thecrimijnal
the age factor, deserves the maximur

rape trial are to be held
laying down the presumpt
by the husband during ju
committed while the victim wasin custody of the police or were in hospital or in a rehabilitation home.
In USA one significant development has been the creation of ‘Rape Crisis Centers , these Centers’ have
all female participants including some Rape Victims whose common concern is the problem of Sex
Crimes and they aim at providing counselling and other therapeutic measures to the victims.

In western society, the issue regarding criminality against women generally pertain to and are confine
to sexual offences but in Indian setting, women are exposed to gang rape by police men or by dominant
cast groups, sati, wife beating, prostitution and even occasional witch-hunting. Legislation exists but
effective enforcement of the laws is not forthcoming.

Dowry death caused by the husband and in-laws of the helpless women, who are unable to fulfill their
husband’s or in-laws’ demand based on greed, are quite often given the color of suicide.

Members of ethnic, religious or linguistic minorities in pluralistic societies may be especially vulnerable

to crime, in conflict resulting from socio-economic imbalance and political factors. A number of caste
and communal riots occur each year in the country and lead to the murder, rape and looting of property
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on a large scale in which the main sufferers obviously are those belonging to minority and weaker
sections. Hardly any administrative or legal action is possible and even lesser is the possibility of the
protection of victims and of punishment to the perpetrators of the ghastly crimes.

Compensation under Indian
Constitution

considering the plight of many rape victims in the country e National Commission for Women
to draw up a scheme for compulsory payment to sexual violence. Despite the sympathy
expressed in several circles, victim comp i oritinues to be in an unsatisfactory
acknowledging in criminal justice with th very little interest shown by them in
successful prosecution of criminal
Besides the many judgments of Vati
Commission of India has also supmi

156t are very importan
of victims. Following

of crimein Indla While dealing,
tims of crime as reflected in Code

specified amount; and
e 3) Duty to repair the damage

oncept 0
compensation
to victim

Modern
concept

“Ubi remedium ibi jus” principle was traditionally applicable for awarding compensation. Almost in all
primitive society the concept of true criminal law was unknown. Every crime including murder could be
paid for by way of pecuniary redress. Indeed every crime was a civil wrong and not an offence against
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society at large. All old codes- Roman, German, English or Islamic gave emphasis on the question of

comﬁensation and restitution.

“Ubi jus ibi remedium” principle is now applicable. Modern concept of compensation is that no one
should left without remedy.

In U.K, Compensation are payable in under the ‘criminal injuries compensation scheme, 1964.” The basis
of quantum of compensation is same as that of damages in civil injuries and the money payable is for
pain and suffering& loss of earning capacity. Under the revised scheme of 1973, it is now possible to
give compensation for injuries caused by one family member to another. The Criminal Justice Act of U.K.
provides that if a court contemplates to impose both fine and compensation order, and the offender
lacks the capacity for both the payments, the court is to issue compe s@io n order only. Since 1988, the
law requires the court to record reason if no order for compensation is passed.

1) Code of Criminal Procedure,1
Section 357 is the main provision
criminal court imposes a fine...

eourt. Further sub

compensation is, in the
i ine does not form a

section (3) of

any loss or injury by

reasons of t . : 1.¥Again section 357-A lays down the
“Victim Compensati

The court has ver ve compensation only out of the fine if
imposed on the offender. The court has, : nore discretion u/s 357(3); though only if fine

does not form a part of the sentence. Theore power of the court is unlimited, though practical
consideration would prevail. A Magistrate tan order for higher compensation than the amount of fine
he can impose.
In Sarvan singh v/s Stat
should just consider what
impose fine which is higher le compensation. The court laid down that the amount of fine should
be determined on the basis of various factors including the nature of crime, number of injuries and the
paying capacity of the offender. In Mohammed Shah v/s Emperor the offender was awarded one
years’ imprisonment and a fine of Rs 500 out of which Rs 400 was awarded to the heirs of the victim.
The judicial attitude is, however, reflected somewhat differently in Guruswami v/s State of T. N. it was
held that in a case of murder it is only fair that proper compensation should be provided for the
dependents of the deceased. A perusal of a subsequent case, Baldev Singh v/s State of Punjab also
indicates that quite often Supreme Court prefers to substitute a severe punishment given to offender in
award of compensation to the victim in death resulting due to family feud. Further, in Dr Jacob George
v/s State of Kerala where a homeopath attempting to procure an abortion by operating upon a woman
caused her death, the Supreme Court, reduced the imprisonment to the two months already undergone.
The fine imposed upon the petitioner was increased from Rs 5000 to one lakh required to nurse the
child of the deceased reasonably well.

i) The Probation of offenders Act,1958-

The Act lays down that while releasing an accused on probation or on admonition the court may order
offender to pay compensation and cost to the victim concern.
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ii) The Motor Vehicles Act,1939-

Act empowers the Government. to establish and administer a “Solatium Fund” out of which
compensation can be paid in cases of death or grievous hurt.

iv) Fatal Accident Act, 1955

v) Indian Railway Act, 1890

vi) Workmen’s Compensation Act,1923 also talks about the victim compensation scheme.

vii)-Article 21 of the Constitution of India Supreme Court has expanded article 21 and incorporated new
branch of study from Rudal shahto Chandrima Das wherein Supreme Court evolved the “Victim
compensation scheme.” Although it has been criticized by various scholars in the name of unbrinded
expansion of life and personal liberty.
Hence, as we know that this issues of ‘victimology’ is gaining importa nge, we need to give our due share
of attention and help the study of victimology develop and be” effici y-functionally. Though many
i much improvement in the
plight of the victims. Victims that go through mental and physicaltrauma suffer throughout their lives,
as there place is in the society changes. It is the state ty to.counter balance the sufferings of various
i ated, it would be the first step in the

reduction in crime and hence will lead to a certain a
status of the victims and develop t j
1. Proper implementation on va
2. Since majority of crimes
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Unit-V White Collar Crimes
1. Historical Background, Definition
2. Contributing factors
3. White collar crime in India
4. Hoarding, Black marketing and adulteration.
5. Tax evasion
6. White collar crime in certain profession — medical,
engineering, legal, educational, Business deal
7. Disposal by anti-corruption and vigilance
departments of state & UTs under Prevention of
corruption Act 1983 and related sections of I.P.C.

Crime A \

W\/
miniology by Prof. Edwin Sutherland in

Hartung defines a white-colla
a firm by the firm or its agents

ense as a violation of law regulating business, which is committed for
1 the conduct of its business.”

Types of White Collar Crime in
India

The white collar crimes which are common to Indian trade and business world are hoardings,
profiteering and black marketing. Violation of foreign exchange regulations and import and export laws
are frequently resorted to for the sake of huge profits. That apart, adulteration of foodstuffs, edibles and
drugs which causes irreparable danger to public health is yet another white collar crime common in
India. Some of the crimes are mention below:-
. _: To engage in an act or pattern of activity where the purpose is to defraud a bank of
funds.
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_: A demand for money or other consideration under threat to do bodily harm, to
injure property, to accuse of a crime, or to expose secrets.

° -: When money, goods, services, information or anything else of value is offered with
intent to influence the actions, opinions, or decisions of the taker. You may be charged with
bribery whether you offer the bribe or accept it.

. _: The unauthorized use, tampering, or manipulation of a cellular phone
or service. This can be accomplished by either use of a stolen e, or where an actor signs up

for service under false identification or where the actor clon id electronic serial number
¢ with a valid ESN number.

sources contained on computers
ation.

. _ Occurs when someg i imitates an item without having been
authorized to do so and p ’ i iginal item. Counterfeiting is
most often associated with esigner clothing,

: A number of cheating cases are reported in various
parts of the country y the so called manpower consultancies and employment placement
agencies which deceive the youth with false promises of providing them white collar jobs on
payment of huge amount ranging from 50 thousands to two lakhs of rupees.

o -: When a person passes a false or worthless instrument such as a check or counterfeit
security with the intent to defraud or injure the recipient.

. _: Where an unlicensed health care provider provides services under the
guise of being licensed and obtains monetary benefit for the service.

_: When a person uses inside, confidential, or advance information to trade in
shares of publicly held corporations.
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_: To engage in an act or pattern of activity wherein one obtains proceeds from
an insurance company through deception.

_: Where an unsuspecting victim is contacted by the actor who promises to
provide a large return on a small investment.

_: Occurs when a person who sells an item pays back a portion of the purchase price to
the buyer.

_: When a person wrongfully takes another person's money or property with the
intent to appropriate, convert or steal it.

_: The investment or transfer o

or other embezzlement schemes so that it appea
traced or is legitimate.

Racketeering; The operatiod illeg?

SECURGESIFTaNg: The act o

commits

paying  taxes.
e tax-payers to evade

ersons such as traders,
main difficulty posed before the
a 2 exact income of these
It is often alleged that the : id by these persons is only a fraction of
their inceme and rest of the money goes into i

e out of boiler rooms and place telephone calls to
e actor requests a donation to an alleged charitable

Assistance, Food Stamps, or Medicaid) from the State or Federal Government.

_: The act of placing an item for sale at one price yet charging a higher

price at the time of sale or short weighing an item when the label reflects a higher weight.

White collar crime in various
professions

_: White collar crimes which are commonly committed by persons belonging
to medical profession include issuance of false medical certificates, helping illegal abortions,
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secret service to dacoits by giving expert opinion leading to their acquittal and selling sample-
drug and medicines to patients or chemists in India.

. _ In the engineering profession underhand dealing with contractors

and suppliers, passing of sub-standard works and materials and maintenance of bogus records
of work-charged labor are some of the common examples of white collar crime. Scandals of this
kind are reported in newspapers and magazines almost every day in our country.

. _: Yet another field where collar criminals operate with impunity are

the privately run educational institutional in this country.,The governing bodies of those
institutions manage to secure large sums by way of gove nment grants of financial aid by
submitting fictitious and fake details about their in The teachers and other staff
working in these institutions receive a meager sala hat they actually sign for,

arid dilatory tactics in collusion with the
mon practices which are, truly speaking, the

ministerial staff of the cou@ areé ¢
e legal practitioners.

white collar crimes quite oft&

( White Collar Crime in India

-
e
ipinality has become a glgba e enon'\w e advance of commerce and
afiy other country, India is-equa e grip of white collar criminality. The
C

ularly during the closing years of the
twentieth-century, have added new,dimensi white collar criminality. There has been
unprecedented growth of a new va ter dominated white collar crimes which are
commonly called as cyber crimes
challenge for the law e
nature of these «rimes,

been predicted that t vould be simultaneous increase in cyber crimes with the increase in
new internet web sites. The areas affected by cyber crimes are banking and financial
institutions, energy and telecommunication services, transportation, business, industries etc. in
India

Reasons for Growt
White Collar Crimes in
India

There are several reasons behind white collar crimes, some of them are:-
» White collar crimes are committed out of greed. The people who usually commit these crimes are
financially secure.
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» Financial or physical duress.

»  White collar crimes are estimated to cost society many times more than crimes such as robbery and
burglary. The amount of death caused by corporate mishap, such as inadequate pharmaceutical
testing, far outnumbers those caused by murder.

» The emergence of cutting edge technology, growing businesses, and political pressures has opened
up new avenues for these criminal organizations to prosper.

ancement such as the Internet
uctant to pursue these cases

» This increase is due to a booming economy and technological ad
and fast money transfer systems. Law enforcement is sometimé
because they are so hard to track and investigate.

» Itis very difficult to detect as white collar crimes al
and usually there is no eyewitness.

privacy of an office or home

But naturally a question arises that if legislations to trace out White Collar

shed are:-
ass’to which these

en white-collar crimes, petty crimes and acts
ne to th me jail is also unfair. India needs different
al misconduct. At this present juncture what we need is

manner. Speedy trial should
must keep a constant vigil on the workings of the top ranking officers. General public must not avoid
being engaged themselves in the prosecution of the White-collar criminals as the offence in general is
directed towards them.

drranged by appointing more Judges. Central Vigilance Commission

Anti-Corruption Laws
in India

It is deeply rooted, cancerous, contaminating, and impossible to eradicate. It is as old as governance
itself. It is a global phenomenon. It is colorless, shapeless, odorless, collusive, secret, stealthy, and
shameless.
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Anti Corruption
Laws in India
;,"’;}F\ g \
Lok Ayukta Acts of
IPC,1860 States etc
R —

W

Prevention of RETtTe
Money Laundering Infor

Act, 2002

(9" X\
@ Indian Penal
Code (IPC) y O

Under Indian Penal Code (IPC) relevam\[;r&Visi(}ns@;é:-

1.

Dishonest misappropriation of property- Whoever dishonestly misappropriates or converts
to his own use any mova $ erty, shall be punished with imprisonment of either
description for (térm i yextend to two years, or with fine, or with both.(Section 403)
Criminal breach of trust- ever, being in any manner entrusted with property, or with
anyv dominion over , dishonestly misappropriates or converts to his own use that
property, or dishonestly uses or disposes of that property in violation of any direction of law
prescribing the mode in which such trust is to be discharged, or of any legal contract, express or
implied, which he has made touching the discharge of such trust, or willfully suffers any other
person so to do, commits "criminal breach of trust". (Sec. 405)

Punishment for criminal breach of trust- Whoever commits criminal breach of trust shall be
punished with imprisonment of either description for a term which may extend to three years,
or with fine, or with both. (Section 406)

[llustrations :(e) A, a revenue-officer, is entrusted with public money and is either directed by
law, or bound by a contract, express or implied, with the Government, to pay into a certain
treasury all the public money which he holds. A dishonestly appropriates the money. A has
committed criminal breach of trust.

Criminal breach of trust by clerk or servant- Whoever, being a clerk or servant or employed
as a clerk or servant, and being in any manner entrusted in such capacity with property, or with
any dominion over property, commits criminal breach of trust in respect of that property, shall
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be punished with imprisonment of either description for a term which may extend to seven
years, and shall also be liable to fine. [Section 408].

5. Criminal breach of trust by public servant, or by banker, merchant or agent- Whoever,
being in any manner entrustedv with property, or with any dominion over property in his
capacity of a public servant or in the way of his business as a banker, merchant, factor, broker,
attorney or agent, commits breach of trust in respect of that property, shall be punished with
imprisonment for life , or with imprisonment of either description for a term which may extend
to ten years, and shall also be liable to fine. [Section 409]

6. Dishonestly receiving property stolen in the commission of a dacoity- Whoever
dishonestly receives or retains any stolenv property, the possession whereof he knows or has
reason to believe to have been transferred by the comn i@o of dacoity, or dishonestly
receives from a person, whom he knows or has reason elieveto'belong or to have belonged
to a gang of dacoity, property which he knows ork

so deceived to deliver any
any property, or intention@
which he would not do omi

Hlustration: (a)A, b
thij i h\i estly inc
ch t%i

8. Punishment for cheating- Whoever cheats/shg
description-fef a term which may extend\to\one

The Prevention of
Corruption Act,
N 1988

The Prevention of Corruption Act, 1988 (No. 49 of 1988) is an Act of the Parliament of India enacted to
combat corruption in government agencies and public sector businesses in India. Its object is to
consolidate and amend the lawv relating to the prevention of corruption and for matters connected
therewith. It is Applicable to Public Servants (S.3.), Power of State/Central governments to appoint
special Judges (not below the rank of an Assistant Session Judge - a special Judge shall, as far as
practicable, hold the trial of an offence on day-to-day basis).

Section 3: Appointment of special Judges[edit]

Power To Appoint Special Judges: The Central and the State Government is empowered to appoint
Special Judges by placing a Notification in the Official Gazette, to try the following offences: - Any offence
punishable under this Act. - Any conspiracy to commit or any attempt to commit or any abetment of any
of the offences specified under the Act. The qualification for the Special Judge is that he should be or
should have been a Session Judge or an Additional Session Judge or Assistant Session Judge under the
Code of Criminal Procedure, 1973
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Section 4: Cases triable by special Judges

The offences punishable under this act can be tried by special Judges only. When trying any case, the
special Judge is empowered to try any offence other than an offence punishable under this act, with
which the accused may be charged at the same trial. It is recommended that the special Judge should
hold the trial daily.

Case Trial By Special Judges:
Every offence mentioned in Section 3(1)shall be tried by the Special Judge for the area within which it
was committed. When trying any case, a Special Judge may also try any offence other than what is
specified in S. 3, which the accused may be, under Cr.P.C. be charged at-the same trial. The Special Judge
has to hold the trial of an offence on day-to-day basis. However, whilé plying with foretasted, it is to
be seen that the Cr.P.C. is not bifurcated.

Section 5: Procedure and powers of special Judge
The following are the powers of the Special Judge: H zance of the offences without the
accused being commissioned to him for trial. In-trying the\accused persons, shall follow the procedure
prescribed by the Cr.P.C. for the trial of warrant-as s@y J glstrate he may w1th a v1ew to obtain the
evidence of any person supposed to have'bee '
tender pardon to such person pro

circumstances within his knowledge

person is convicted. A i , i ing : ishable under the Act, shall exercise all
powers and functions exercised by a District Judge underthé¢ Criminal Law Amendment Ordinance,
1944,

Power to try summarily:
Where a Special Judge i ied in Sec. 3(1), alleged to have been committed by a

special judge shall try the'‘offence in a summarily way and the provisions of s. 262 to 265 (both
inclusive) of the said code shall“as far as may be apply to such trial. Provided that in the case of any
conviction in a summary trial under this section this shall be lawful for the Special Judge to pass a
sentence of imprisonment for a term not exceeding one year. However, when at the commencement of
or in the course of a summary trial it appears to the Special Judge that the nature of the case is such that
a sentence of imprisonment for a term exceeding one year may have to be passed or it is undesirable to
try the case summarily, the Special judge shall record all order to that effect and thereafter recall any
witnesses who may have been examined and proceed to hear and re-hear the case in accordance with
the procedure prescribed by the said code for the trial of warrant cases by Magistrates. Moreover, there
shall be no appeal by a convicted person in any case tried summarily under this section in which the
Special Judge passes a sentence of imprisonment not exceeding one month and of fine not exceeding Rs.
2000.
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Offences and penalties
The following are the offences under the PCA along with their punishments:-

» Taking gratification other than legal remuneration in respect of an official act, and if the public
servant is found guilty shall be punishable with imprisonment which shall be not less than 6
months but which may extend to 5 years and shall also be liable to fine.

» Taking gratification in order to influence public servant, by corrupt or illegal means, shall be
punishable with imprisonment for a term which shall be not less than six months but which may
extend to five years and shall also be liable to fine.

» Taking gratification, for exercise of personal influence with public servant shall be punishable
with imprisonment for a term which shall be not less than six manths but which may extend to
five years and shall also be liable to fine.

» Abetment by public servant of offences defined in Se
imprisonment for a term which shall be not less tha
years and shall also be liable to fine.

» Public servant obtaining valuable thing
proceeding or business transacted
imprisonment for a term which shall
years and shall also be liab

» Punishment for abetment

deration from person concerned in
servant, shall be punishable with

Investigation
Investigation shall be done by a police
e In case of Delhi, of an Inspe
e In metropolitan are
e Elsewhere, of a\De

Magistrate or a magistrate of first class, or make any arrest therefore without a warrant.
If a police officer not below thefank of an Inspector of Police is authorized by the State Government in
this behalf by general or special order, he may investigate such offence without the order of a
Metropolitan Magistrate or Magistrate of First class or make arrest therefor without a warrant.
Provided, further that an offence referred to sec 13 shall not be investigated without the order of a
police officer not below the rank of a Superintendent of Police. And such investigation without the order
of a SP of above rank will be dismissed.

The Prevention of Money
Laundering Act, 2002

Offence of Money-Laundering - Whosoever directly or indirectly attempts to indulge or knowingly
assists or knowingly is a party or is actually involved in any process or activity connected with the
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proceeds of crime and projecting it as untainted property shall be guilty of offence of money
laundering." [Section 3]

Punishment for Money-Laundering - "Whoever commits the offence of money-laundering shall be
punishable with rigorous imprisonment for a term which shall not be less than three years but which
may extend to seven years and shall also be liable to fine which may extend to five lakh rupees:
Provided that where the proceeds of crime involved in money-laundering relates to any offence
specified under paragraph 2 of Part A of the Schedule, the provisions of this section shall have effect as
if for the words "which may extend to seven years", the words "which may extend to ten years" had

been substituted.” [Section 4 ]
(N
Obligations of Banking Companies, Financial Institutions and l\lbtermediaries of securities

market [Section 12]
1. Every banking company, financial institution and intex
(a)maintain a record of all transactions, the nature 2
transactions comprise of a single transaction o

(b) furnish information of transacts@s ¢
be prescribed;

(c) verify and maintain the records
prescribed. Provided that
intermediary, as the case
integrally connected-to.ea
provisions of thi se(@)n S

Director wi h@th pre

from the date of cessation of transa
institution or 1ntermed1ary, as the

Save as otherwise provided tion 13, the banking companies, financial institutions, intermediaries
and their officers shall not be hable to any civil proceedings against them for furnishing information
under clause (b) of subsection (1) of section 12.

Appeals

» Section 26 - Appeal to Appellate Tribunal

» Section 42 of the Prevention of Money Laundering Act, 2002 providesv for appeal to High Court.
Any person aggrieved by any decision or order of the Appellate Tribunal may file an appeal to
the High Court within sixty days from the date of communication of the decision or order of the
Appellate Tribunal to him on any question of law or fact arising out of such order: Provided that
the High Court may, if it is satisfied that the appellant was prevented by sufficient cause from
filing the appeal within the said period, allow it to be filed within a further period not exceeding
sixty days.
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Explanation.-For the purposes of this section, "High Court” means-
(i) the High Court within the jurisdiction of which the aggrieved party ordinarily
resides or carries on business or personally works for gain; and
(ii) where the Central Government is the aggrieved party, the High Court within the
jurisdiction of which the respondent, or in a case where there are more than one
respondent, any of the respondents, ordinarily resides or carries on business or
personally works for gain."

Lokayukta Act in
states

The Andhra Pradesh Lokayukta and UPA Lokayukta Act, 198g
a tign Mokayukta and Upa-Lokayukta for the

certain Local and Public Authorl i 3 Andhra Pradesh (including
commission in connection w1th or a i action) in certain cases and
therewith.

Matters which may be mvestlgated by Lokayukta or Upa-Lokayukta
isi the Lokayukta may i i
al of or at the behest of,-

(iv) any other public serya
may be notified
Lokayukta in ar

ta, the 1@]etoan allegation.
of this Act, the Upa-Lokayukta may investigate any action which is taken
by, or with the general or sp pproval of, any public servant, other than those referred to in sub-
section (1), in any case where.a’complaint involving an allegation is made in respect of such action, or
such action can be or could have been, in the opinion of the Upa-Lokayukta, the subject of an allegation.
(3) Notwithstanding anything in sub-section (2), the Lokayukta may, for reasons to be recorded in
writing, investigate any allegation in respect of an action which may be investigated by the Upa-
Lokayukta under that sub-section, whether or not complaint has been made to the Lokayukta in respect
of such action.

(4) Where two or more Upa-Lokayuktas are appointed under this Act, the Lokayukta may, by general or
special order, assign to each of them matters which may be investigated by them under this Act:
Provided that no investigation made by the Upa-Lokayukta under this Act and no action taken or thing
done by him in respect of such investigation shall be called in question on the ground only that such
investigation relates to a matter which is not assigned to him by such order.

(2) Subject to the provisio

Matters not subject to investigation by Lokayukta or Upa-Lokayukta [Sec.8]
(1) The Lokayukta or Upa-Lokayukta shall not investigate any allegation,-
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( a) in respect of which a formal and public inquiry has been ordered under the Public Servants
(Inquiries) Act, 1850 (Central Act 37 of 1850);

(b) in respect of a matter which has been referred for inquiry under the Commissions of Inquiry
Act,1952(Central Act 60 of 1952); In case where the Lokayukta or Upa-Lokayukta, as the case may be,
has given his prior concurrence for such inquiry: Provided that if, on an application for such
concurrence, no intimation of withholding it is communicated within ninety days after the receipt of the
application by the Lokayukta or Upa-Lokayukta, as the case may be, the concurrence shall be deemed to
have been given.

(2) The Lokayukta or Upa-Lokayukta shall not investigate any complaint involving an allegation, if the
complanint is made after the expiry of six years from the date on which-the action complained against is
alleged to have been taken place.

Provision relating to complaints [S.9]

him in this behalf.
(2) Every complaint shall be made i
prescribed.

um, or other place
delay by the police

Lokayukta or UpaLokayu
for insane persons sha

fit, proposes to conduct any investigation this Act, he -
( a) shall forward a copy of the plain in the case of any investigation which he proposes to

concerned and the competent aut o@y concerned;

(b) shall afford to the Public servant concerned an opportunity to offer his comments on such
complaint or statement; and
(c) may make such orders as to
fit.

(2)(a) Every perliminary verification referred to in sub-section (1) shall be conducted in private and in
particular, the identity of the complainant and of the public servant affected by the said preliminary
verification shall not be disclosed to the public or the press, whether before or during the preliminary
verification, but every investigation referred to in sub-section (1) shall be conducted in public: Provided
that the Lokayukta or Upa-Lokayukta may conduct any such investigation in private, if he, for reasons to
be recorded in writing thinks fit to do so.

(b) Every such investigation shall be completed within a period of six months, unless there is sufficient
cause for not completing the investigation within that period, so however, that the total period for
completing such investigation shall not exceed one year.

(3) Save as aforesaid, the procedure for conducting any investigation shall be such as the Lokayukta or,
as the case may be, the Upa-Lokayukta considers appropriate in the circumstances of each case.

(4) The Lokayukta or Upa-Lokayukta may, in his discretion, refuse to investigate or discontinue the
investigation of any complaint involving any allegation if in his opinion,-

e safe custody of documents relevant to the investigation as he deems
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(a) the complaint is frivolous or vexatious, or is not made in good faith; or

(b) there are no sufficient grounds for investigation or, as the case may be, for continuing the
investigation; or

(c) other remedies are available to the complainant and in the circumstances of the case it would be
more proper for the complainant to avail of such remedies.

(5) In any case where the Lokayukta or Upa-Lokayukta decides not to entertain a complaint or to
discontinue any investigation in respect of the complaint, he shall record his reasons therefor and
communicate the same to the complainant and the public servant concerned.

Evidence [s.11]
(1) Subject to the other provisions of this section, for the purpose of
preliminary verification if any, before such investigation) made

vestigation (including thev
s'Act, the Lokayukta or Upa-

Lokayukta may require any public servant or any other persq a opinion is able to furnish
information or produce documents relevant to the the i 0 furnish any such information or
produce any such document.

(2) For the purpose of any such investigation (i o)l e preliminary verification) the Lokayukta or

Procedure, 1908 (Central Act 5 of
(@) summoning and enforcing the a
(b) requiring the discovery and prod
(© recelvmg ev1dence on affidavits;

CI'(@ €

the following matters, namely,-
person and examining him o ;

he deemed to be a judicial
1860 (Central Act 45 of 1860).
aintain secrecy or other restriction
d-to the Government or any public Servant,
ent having the force of law, shall apply to the
disclosure of information for the purpese of\any investigation made under this Act and the government
or any Public Servant shall not be-entitled in relation to any such investigation to any such privilege in

@)v ded that no person shall be compelled for the purpose of any
ve aiy ev1dence or produce any document which he could not be
compelled to give or produce
(5) No person shall be required’or authorised by virtue of this Act, to furnish any such information or
answer any such question or produce so much of any document,-

( @) as might prejudice the security or defence or international relations of India (including India” s
relations with the Government of any other country or with any international organisation); or

(b) as might involve the disclosure of the proceedings of the Council of Ministers of Government or any
Committee of that Council; and for the purpose of this sub-section a certificate issued by the Chief
Secretary to the Government certifying that any information, answer or portion of a document is of the
nature specified in Clause (a) or Clause (b) shall be binding and conclusive.

Reports of Lokayukta or UpaLokayukta [Sec.12]

(1) If, after investigation of any allegation in respect of any action under this Act, thev Lokayukta or
Upa-Lokayukta is satisfied that such allegation is substantiated either wholly or partly, he shall by a
report in writing, communicate his findings and recommendations along with the relevant documents,
materials or other evidence to the competent authority.
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(2) The competent authority shall examine the report forwarded to it under sub-section (1) and
without any further inquiry take action on the basis of the recommendation and intimate within three
months of the date of receipt of the report, the Lokayukta or, as the case may be, the Upa-Lokayukta, the
action taken or proposed to be taken on the basis of the report.

(3) Where,in a report forwarded by the Lokayukta or Upa-Lokayukta, any recommendation imposing
the penalty of removal from the office of a Public Servant falling within sub-clause (iv) or sub-clause( v)
of clause (k) of Section 2 has been made, it shall be lawful for the Government without any further
inquiry to take action on the basis of the said recommendation for the removal of such Public Servant
from his office and for making him ineligible for being elected to any office specified by the Government
in this behalf, notwithstanding anything contained in any law for the time being in force.

proposed to be taken on his
e case under intimation to

findings and recommendations referred to in sub-section (1), he
the complaint, the Public Servant and the competent a

Governor and also inform the complainant.
(5) The Lokayukta and the Upa-Lokayukta sha
done under this Act to the Governor.
(6) On receipt of the special repor
Governor shall cause a copy thereo
House of the State Legislature.
(7) Subject to the provisions_of sup-sectio of Section 10, the Lokayukta may, at hi
available, from time to tim he s@s ahce of cases closed or otherwisend 'e

Upa-Lokayukta, whi ay a ar to/him to be of a general, or professional interest, in
such man@\s s@sh :
9, fa

Prosecution for false Complaints [Sec. 13]
(1) Notwithstan h\g/}nything in Section 10 or @
maliciously m any false complaint unde
imprisonment for a term which may extend ¥
(2) No Court, except a Court of the
offence under sub-section (1).
(3) No such Court shall ta Yy a
against whom false comp g, arid after obtaining the previous sanction of the Lokayukta or
Upa-Lokayukta, as the case
(4) Such Court, on conviction
fine, to the complaint such a

e person making false complaint, may award, out of the amount of the
ount of the compensation as it thinks fit.

Secrecy of Information [Sec.15]

( 1) Any information obtained by the Lokayukta or Upa-Lokayukta or any member of their staff in the
course of, or for the purposes of, any preliminary verification made under this Act, and any evidence
recorded or collected in connection with such information, shall, subject to provisions of Clause (a) of
sub-section (2) of Section 10, be treated as confidential; and notwithstanding anything in the Indian
Evidence Act, 1872, (Central Act 1of 1872) no court shall be entitled to compel the Lokayukta or Upa-
Lokayukta or any Public Servant to give evidence relating to such information or produce the evidence
so recorded or collected.

(2) Nothing in sub-section (1) shall apply to the disclosure of any information or particulars:-

( a) for purposes of the investigation or in any report to be made thereon or for any action or
proceedings to be taken on such report; or

(b) for purposes of any proceedings for an offence under the Official Secrets Act, 1923 (Central Act of 19
of 1923) or an offence of giving or fabricating false evidence under the Indian Penal Code, 1860 (Central
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Act 45 of 1860) or for purposes of any trial of an offence under Section 13 or any proceedings under
Section 16, of this Act; or
(c) for such other purposes as may be prescribed.
(3) An officer or other authority prescribed in this behalf may give notice in writing to the Lokayukta or
Upa-Lokayukta, as the case may be, with respect to any document or information specified in the notice
or any class of documents so specified , that in the opinion of the Government the disclosure of the
documents or class of documents or information would be prejudicial to public interest; and where
such a notice is given the Lokayukta or Upa-Lokayukta may, for reasons to be recorded, decide as to
whether the disclosure of such document / or class of documents or information involves public
interest. In case the disclosure of any document or information so specified is held to involve public
interest, the Lokayukta, the Upa-Lokayukta or any member of their teﬁ shall not communicate to any
person any such document or information.

/\ e
Intentional insult or interruption to, or bringing into disrepute, Lokayukta or Upa-Lokayukta
[Sec.16] N\

on conviction, be punished with s@ale
with fine, or with both.

n to an offence referred to in
hat no complaint in respect of such

or against any officer, employee, ag e@y or person referred to in Section 14 in respect of anythmg which
is in good faith done or intended to.be done under this Act.

(2) No proceedings of the Lo kta or Upa-Lokayukta shall be deemed to be invalid by reason only of
a defect or infirmity in his appointment or with the conduct of the Proceedings.

(3) No proceedings, decision, finding or recommendation of Lokayukta or Upa-Lokayukta shall be liable
to be challenged, renewed, quashed or called in question in any Court or Tribunal.

The central Vigilance
Commission Act 2003

The central Vigilance Commission Act 2003 Created to tackle governmental corruption in February,
1964 on the recommendations of the Committee on Prevention of Corruption, headed by Shri K.
Santhanam. Not an investigating agency, and works through either thev CBI or through the
Departmental Chief Vigilance Officers [except the investigation carried out by the CVC is that of
examining Civil Works of the Government which is done through the Chief Technical Officer] Headed
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by a Central Vigilance Commissioner who isv assisted by two Vigilance Commissioners Commission" s
Jurisdiction under CVC Act - Membersv of All India Services serving in connection with the affairs of the
Union and gazetted officers of the Central Government etc

The RTI Act 2005

The Right to Information Act (RTI) is an Act of the Parliament of India "to provide for setting out the
practical regime of right to information for citizens" and replaces the erstwhile Freedom of information
Act, 2002. The Act applies to all States and Union Territories of Indiag-except Jammu & Kashmir. Under
the provisions of the Act, any citizen may request information fro
Government or "instrumentality of State") which is required eply €xpeditiously or within thirty
days. The Act also requires every public authority to compu

request for information formally. ThlS law was pas cliamerit on 15 June 2005 and came fully
i 1 to a Pune police station. Information

disclosure in India was restricted by the Offidia
the new RTI Act relaxes. It codifies

Freedom of Information Act
The establishment of a
Government appomted a
legislation. The

al-security and sovereignty, but
s-that'wowld involve "disproporti e resources of a public authority".
There was no up imhit on the charges that co e hr were no penalties.

State-level RTI Acts
The state-level RTI Acts were firs essfully “enacted by the state governments of Tamil

i (2001), Maharashtra (2002), Assam(2002), Madhya

except Jammu and Kashmir, where J&K Right to Information Act is in
force. It cover all constitutional authorities, including the executive, legislature and judiciary; any
institution or body established or constituted by an act of Parliament or a state legislature. It is also
defined in the Act that bodies or authorities established or constituted by order or notification of
appropriate government including bodies "owned, controlled or substantially financed" by government,
or non-Government organizations "substantially financed, directly or indirectly by funds" provided by
the government are also covered in the Act.

Private bodies

Private bodies are not within the Act's ambit directly. In a decision of Sarbjit roy vs Delhi Electricity
Regulatory Commission,I!l the Central Information Commission also reaffirmed that privatised public
utility companies continue to be within the RTI Act- their privatisation not with standing.

Political parties

The Central Information Commission (CIC), consisting of Satyanand Mishra, M.L. Sharma and
Annapurna Dixit, has held that the political parties are public authorities and are answerable to citizens
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under the RTI Act. The CIC, a quasi-judicial body, has said that six national parties -
Congress, BJP, NCP, CPI(M), CPI and BSP and B]D - have been substantially funded indirectly by the
Central Government and have the character of public authorities under the RTI Act as they perform
public functions In August 2013 the government introduced a Right To Information (Amendment) Bill
which would remove poiltical parties from the scope of the law. In September 2013 the Bill was
deferred to the Winter Session of Parliament. In December 2013 the Standing Committee on Law and
Personnel said in its report tabled in Parliament.

"The committee considers the proposed amendment is a right step to address the issue once and for all. The
committee, therefore, recommends for passing of the Bill."

Process
The RTI process involves reactive (as opposed to proactj
authorities. An RTI request initiates the process.
Each authority covered by the RTI Act must appoint

osure of information by the

concerned portions of the requesg@
every public authority is require

receive RTI requests and appea
required to disclose his name

been able t0 subm ation requests to a Central P i
Information @1 ; either the officer not-having , or because the respective
Central Assista ' i i 3 S Information Officer refused to

e Ifthe request has been made to the R 5 to be given within 30 days of receipt.

e Ifthe request has been made to.at R ply is to be given within 35 days of receipt.

e If the PIO transfers the request \to another public authority (better concerned with the
information requested), i d to reply is 30 days but computed from the day after it

nsferee authority.

ng cokruption and Human Rights violations by scheduled Security agencies
(those listed in the chedule to the Act) is to be provided within 45 days but with the
prior approval of the Certral Information Commission.

e However, if life or liberty of any person is involved, the PIO is expected to reply within 48

hours.

Since the information is to be paid for, the reply of the PIO is necessarily limited to either denying the

request (in whole or part) and/or providing a computation of "further fees". The time between the

reply of the PIO and the time taken to deposit the further fees for information is excluded from the time

allowed. If information is not provided within this period, it is treated as deemed refusal. Refusal with

or without reasons may be ground for appeal or complaint. Further, information not provided in the

times prescribed is to be provided free of charge. Appeal processes are also defined.

¢ Information conce

Fees

A citizen who desires to seek some information from a public authority is required to send, along with
the application, a demand draft or a bankers cheque or an Indian Postal Order of Rs.10/- (Rupees ten)
payable to the Accounts Officer of the public authority as fee prescribed for seeking information

63




/

Yenaissance@

Law College
Class -LL.B. (HONS.)III SEM. Subject-Penology & Victimology

The applicant may also be required to pay further fee towards the cost of providing the information,
details of which shall be intimated to the applicant by the PIO as prescribed by the RTI ACT.

Exclusions
Central Intelligence and Security agencies specified in the Second Schedule like IB, Directorate General
of Income tax(Investigation), RAW, Central Bureau of Investigation (CBI), Directorate of Revenue
Intelligence, Central Economic Intelligence Bureau, Directorate of Enforcement, Narcotics Control
Bureau, Aviation Research Centre, Special Frontier Force, BSF, CRPF, ITBP, CISF, NSG, Assam Rifles,
Special Service Bureau, Special Branch (CID), Andaman and Nicobar, The Crime Branch-CID-CB, Dadra
and Nagar Haveli and Special Branch, Lakshadweep Police. Agencies specified by the State Governments
through a Notification will also be excluded. The exclusion, ho e@r, is not absolute and these
organizations have an obligation to provide information pertdining to egations of corruption and
human rights violations. Further, information relating to allega

Information Exclusions
The following is exempt from disclosure und
e Information, disclosure of®hi
India, the security, "strategi
State or lead to incitemen 3
¢ Information which ha 7forbidden to be published by
or the disclosure of whic r@y constitute contempt of ¢ ;

intellectual property, the
ird party, unless the competent

. . foreign Government;
g 1d endanger the life or physical safety of any person or

e Information which
of offenders;

e Cabinet papers includ
other officers;

e Information which relates to personal information the disclosure of which has no relationship
to any public activity or interest, or which would cause unwarranted invasion of the privacy of
the individual (but it is also provided that the information which cannot be denied to the
Parliament or a State Legislature shall not be denied by this exemption);

ng records of deliberations of the Council of Ministers, Secretaries and

Notwithstanding any of the exemptions listed above, a public authority may allow access to
information, if public interest in disclosure outweighs the harm to the protected interests. However,
this does not apply to disclosure of "trade or commercial secrets protected by law ".
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