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. The legal profession plays an important role in the ad n@trtlon of justice. The lawyer
assists the court in arriving at a correct judgment. The [a pllects legal material relating

sapru has stated that the justification for
controversy should be in a position to prese

g occupation but a branch of administration
annot solicit work or advertise either directly

the legal profession s it exists today was created and developed during the British period.

. During the Hindu period, the courts derived their authority from the king who was
considered the fountain head of justice. The king court was superior to all other courts. The
king was advised by his councilor in hearing and deciding the case but he was not bound by
their advice. During the Muslim period the litigants were represented by a body of persons
known as vakils. The vakil was paid a percentage of the amount in the suit.

. It is notable that in early days of the British period the legal profession was not paid due
attention and it was not well organized. Actually the East India Company was not interested
in organizing the legal profession. In 1726 by a charter known as charter of 1726 in each
Presidency Towns a Mayors court was established and, thus, by the charter a uniform
judicial system was introduced in all the Presidency Towns- Bombay, Calcutta and madras.
Before 1726 the courts were the courts of East India Company and they derived their
authority not from the British Crown but from the East India Company and their decisions
were not as authoritative as those of the courts in England. The Mayor’s court was the Royal
Courts and they derived their authority from the British Crown and not from the East India
Company. The charter of 1726, thus, introduced Royal Courts in India but did not make
provisions for the regulations of the legal practitioners. The legal profession was not
organized. Many persons having no knowledge of law were practicing. In 1753 a new
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charter was issued to modify the charter of 1726, but even after this chapter the legal
profession was not organized.

. The Regulating Act, 1773 and the Charter of 1774 contributed much to the development on
legal. The Regulating act 1773 empowered the British Crown to establish a supreme court at
the Calcutta by abolishing Mayor Court constituted by Charter of 1753. Clause II of the
charter 1774 empowered the Supreme Court to approve and enroll advocates and
attorneys-at-law.

. The term “Advocate” then extended only to English and Irish Barristers and members of the
Faculty of advocates in Scotland and the term “Attorneys” then meant only the British
attorneys or solicitors. The Indian legal practitioners werenet authorized to appear before
the Supreme Court.

. The Indian High Courts Act 1861 occupies an impg

Q o establish one High Court
in each presidency Town. There after civil 50 established in Bengal, Assam

and North-western under civil court act

procedure code of 1898 The
superintendence over t
. The Letter patent o
practitioners.

a@Cun ils Act was enacted to give effect to the some of the
recommenda dian Bar committee. The act failed to satisfy the bar. The
pleaders and o practicing in the Mufussil Courts were not within its scope. They

. In1951 a committee known as the All India Bar Committee was appointed under the
chairmanship of Justice S.R. Das. It recommended for the establishment of an All India Bar
council and state bar councils. It also recommended that there should be a common role of
Advocates who should be authorized to practice n all courts in the country.

. In 1961 the existing Advocates act was enacted. It was passed for the purpose of amending
and consolidating the law relating to legal practitioners and also for providing the
constitution of bar council and an all India Bar and further providing many other provisions
relating to advocates, law reforms, legal education, recognition of universities and colleges
etc.

Legal Ethics & Significance

The word ethics is derived from the Greek word ethos (character), and from the Latin word mores
(customs). Together they combine to define how individuals choose to interact with one another. In
philosophy, ethics defines what is good for the individual and for society and establishes the nature of
duties that people owe themselves and one another. The following items are characteristics of ethics:

. Ethics involves learning what is right and wrong, and then doing the right thing.



Sy

Yenaissance@

Law College

Class -LL.B (HONS.) III SEM. Subject - Professional Ethics
. Most ethical decisions have extended consequences.

. Most ethical decisions have multiple alternatives.

. Most ethical decisions have mixed outcomes.

. Most ethical decisions have uncertain consequences.

. Most ethical decisions have personal implications.

Legal profession is noble profession. The nobility of the legal profession is maintained by the adherence
and observance of a set of professional norms by those who adopt this profession. It is knows as legal
ethics or the ethics of the legal profession. The fundamental of the legal ethics is to maintain the owner
and dignity of the law profession, to secure a spirit of friendly cooperatign between Bench and Bar in
the promotion of highest standard of justice, to establish honorable andfairdealings of the counsel with

Areas of application

1) Conflict of interest

A lawyer is at times faced with the question of
interest’s conflict. Quite aside from his ethical ob

epresent two or more clients whose
5, the legal systems of the world generally
other, unless both

prohibit a lawyer from represen%&g a
consent.

In Anglo-American coun ions, legislation, and
testify about confide igations between himsel
Provisions e entiglity are also found in such d

tries in which the atte

3) Advertising
Traditionally, advertising by lawye safarbidden almost everywhere. It was a long-standing

inconsistent with the profe relationship that should exist between attorney and client. A more
basic reason appears to have\be€n the social necessity of restraining the motive of personal gain and of
stressing the objective of service.

4) Fees

In principle, attorneys are ethically enjoined to keep their fees reasonable, neither too high nor too low.
Attempts to control fees have included the passage of general

Statutes designed to regulate compensation for legal services of all sorts, as in Germany; the imposition
of fees by courts in contentious matters, as in England and Wales; and the establishment of advisory fee
schedules by the legal profession, as in Canada, France, Spain, and Japan. In the United States, local bar
associations sometimes enforced minimum fee schedules through disciplinary proceedings; however,
the U.S. Supreme Court held in 1975 that such practices violated antitrust laws.

5) Criminal cases

Both the prosecution and the defense of criminal cases raise special ethical issues. The prosecutor
represents the state, and the state has an interest not only in convicting the guilty but also in acquitting
the innocent. The prosecutor also has an ethical and, in considerable measure, a legal duty to disclose to
the defense any information known to him and unknown to the defense that might exonerate the
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defendant or mitigate the punishment. He must not employ trial tactics that may lead to unfair
convictions, nor should he prosecute merely to enhance his political prospects.

6) Globalization

Although economic globalization has contributed in important ways to the worldwide growth of the
legal profession, it has also created the potential for conflict between different ethical traditions. In
Europe, for example, standards of confidentiality for in-house counsel differ from those observed by
independent attorneys, a fact that has created difficulties for some U.S.-trained lawyers working for
European firms. In China the rapidly increasing market for legal services has attracted legal
professionals from democratic countries, which generally do not share-the Chinese conception of an
attorney’s public obligations. It is likely that these kinds of cha exiges will be intensified by the
continuing llberallzatlon of the 1nternat10nal legal market and by the\de e 0 ment of technologles that

Meaning, Nature and Need
Professional ethics are a set of norms or codé
of ethics is developed for each '
ethics require that you verify fac
Write that article, isn’t it? Simplx p i i thdia {fown a set of
guidelines, which defines thej i amic. Indian
law requires lawyers to obse

et by people in a specific profession. A code
write articles in a newspaper. Professional

represents the Indian bar. It was created
bes standards of professional conduct and

PROFESSIONAL ETHIC
Section 49(1)(c) of the Adwocz Act, 1961 empowers the Bar Council of India to make rules so as to
prescribe the standards of pxgf€ssional conduct and etiquette to be observed by the advocates. It has
been made clear that such rules shall have only when they are approved by the Chief Justice of India. It
has been made clear that any rules made in relation to the standards of professional conduct and
etiquette to be observed by the advocates and in force before the commencement of the Advocates
(Amendment) Act, 1973, shall continue in force, until altered or repealed or amended in accordance
with the provisions of this act.

Chapter II of part VI of the rules framed by the Bar Council of India deals with the standards of
professional conduct and etiquette. It contains several rules which lay down the standards of
professional conduct and etiquette. These rules specify the duties of an advocate to the Court, client,
opponent and colleagues, etc

The rules mentioned in chapter II of part VI of the rules of Bar Council of India may be discussed as
follow-

Duty towards court

The Bar Council of India has made certain rules so as to prescribe duties of an advocate to the court.
Such duties may be explained as follow-

1) During the presentation the case and while acting otherwise as an advocate before the court it is
required to conduct himself with dignity and self respect. It is his duty to submit his grievances to the
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proper authority. The rule empowers the advocate to make complaint against judicial officer but it
should be submitted to proper authority.

2) An advocate is required to maintain towards the court respectful attitude bearing in mind that
the dignity of judicial office is essential for survival of free community.
3) Rule has made it clear that no advocate shall influence the decision of the court by any illegal

means. It prohibits the private communication with the Judge relating to pending case. If any advocate
attempt to influence the decision of court by illegal means then it may amount to misconduct.

4) The rule requires the advocate to use his best effort to restrain and prevent his client from
resorting to sharp or unfair practice opposite from council or parties which the advocate himself ought
not to do.
5) An advocate shall appear in court at all times only in the p e@lb
shall always be presentable.
6) An advocate shall not enter appearance act, pleac
tribunal, or authority mentioned in section 30 of the Ad

dress and his appearance

A any way before a court,
961 if the sole or any member
on, grandson, uncle, brother, first

cousin, husband, mother, wife, daughter, 51ster niéce aw, mother-in-law, and father-in-law.
7) The rule requires the advocate not t6 we

except on such ceremonial occasjQns apd-~a

prescribe. é

8) The rule provides that

other authority for or agains
executive committee of such

Rule 11 to

1)

2) A

d sufficient notice given to the client.

3) ould not accept the brief or appear in a case in which he

¢ be a witness

4) Rule 14 provides tha dvocate shall at the commencement of his engagement and during the
continuance thereof\mdke all such full and frank disclosure to his client relating to his
connection with the parties and any interest in or about the controversy as are likely to affect
his client’s judgment in either engaging him or continuing the engagement.

5) Rule 15 provides that it is the duty of an advocate to uphold the interest of his client fearlessly
by all fair and honorable means without regard to any unpleasant consequences to himself or to
any other.

6) Rule 16 provides that an advocate appearing for the prosecution of criminal trial shall so
conduct the prosecution that it does not lead to conviction of an innocent.

7) Rule 17 provides that an advocate shall not commit directly or indirectly any breach of the
obligation imposed by section 126 of Indian Evidence Act.

8) Rule 18 provides that an advocate shall not at any time be a party to the fomenting litigation.

9) Rule 19 makes it clear that an advocate shall not act on the instruction of any person other than

his client or his authorized agent.

10) Rule 20 provides that the fee of an advocate depending upon the success of the sue he is
considered as oppose to public policy. Contract for contingent fee is also hit by section 23 of the
Indian Contract Act.

11) Rule 21 provides that an advocate shall not buy or traffic in or stipulate for or agree to receive
any share or interest in any actionable claim.
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12) Rule 22 provides that an advocate shall not directly or indirectly bid foe or purchase either in
his own name or any other name for his own benefit or benefit of any other person, any
property sold in execution of decree or other proceeding in which he was professionally
engaged.

13) Rule 23 provides that an advocate shall not adjust fee payable to him by his client against his
own personal property or liability to the client which liability does not arise in course of his
employment as an advocate.

14) Rule 24 provides that an advocate shall not do anything whereby he abuses or take advantage of
the confidence repose in him by his client.

15) Rule 25 provides that an advocate should keep an account o
and accounts should show amount received from the clie
incurred for him and the debits made on account of fees
necessary particulars.

16) Rule 26 provides that where money are received
account should contain a reference as to whe

ients money entrusted to him
on his behalf the expenses
eSpective dates and all other

writing of the client concerned be at
17) Rule 27 provides that where any-a
fact of such receipt must he’j
payment of such money a
guilty of professional mj

18) Rule 28 providegtha

19)

20)

21)

22)

proceeding in which
money to his client foe
such client.

23) Rule 33 provides that an advocate who has at any time advice in connection with the institution
of the suit appeal or matter as drawn pleading or acted for party shall not act appear or plead
for the opposite party.

engaged by such client. It provides that an advocate shall not lend
e purpose of any action or legal proceeding in which he is engaged by

Duty towards opponent

Rule 34 and 35 framed by the Bar council of India contain provisions as to the duties of an advocate to
the opponent.

Rule 34 provides that an advocate shall not in any way communicate or negotiate upon the subject
matter of controversy with any party represented by an advocate except through that advocate.

Rule 35 provides that an advocate shall do his best to carry out all legitimate promises made to the
opposite party even though not reduced to writing or enforceable under the rules of the court. It is the
duty of the advocate not to engage in discussion or argument about the subject of the dispute with the
opposite party without notice of his counsel. Resolution 43 of Hoffman provides-

“I will never enter into any conversation wit h my opponent’s client relative to his claim or defence,
except with the consent and in the presence of his counsel.”
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Other duties
1) Rule 40 requires every advocate on the rolls of the State Bar Council to pay a certain sum to the

2)

3)

4)

state bar council. Rule 41 provides that all the sums so collected by the state bar council shall be
credited in a separate fund to be known as “Bar Council of India Advocates welfare fu nd for the
State” and shall be deposited in the bank as provided there under. According to rule 41(2) the
Bar Council of India Advocates Welfare fund Committee for the State shall remit 20% of the total
amount collected and credited to its account, to the bar council of India by the end of every
month which shall be credited by the Bar council of India and the Bar council of India shall
deposit the said amount in a separate fund to be known as “Bar Council of I ndia Advocates
Welfare fund.”

According to rule 41(3) the rest 80% of the total sum
Advocate Welfare Fund Committee for the state shall be

Rule 42 deals with the consequences of
provides that if an advocate fails to
secretary of the State Bar Council sha
his right to practice be ngtsuspe
fee within the period specif
not pay the amount or fai

Rule 43 providest
ian 24-A ok

the date of the order passed under rule 42 and 43.
a Bar council of India Advocates Welfare Committee

: s@ill he t0-extensive with their term in the Bar Council of India. Rule
a e Bar Council of India shall utilise the funds received under rule
41(2), stated above) grdance with the scheme which may be framed from time to time.
Duty in imparting traipifig - rule 45 framed by the Bar Council of India makes it clear that it is
improper for an advocate to demand or accept fees or any premium from any person as a
consideration for imparting training in law under the rules prescribed by the State Bar Council
to enable such person to qualify for enrolment under the Advocates Act, 1961

Duty to render legal aid - rule 46 provides that every advocate shall in practice of the profession
of law bear in mind that any one genuinely in need of a lawyer is entitled to legal assistance
even though he cannot pay for it fully or adequately and that within the limits of an advocates
economic condition, free legal assistance to the indigent and oppressed is one of the highest
obligation, as an advocate owes to the society.

Restriction on other employment - rules 47, 48, 49, 50, 51 and 52 deals with the restrictions on
other employment. Rule 47 provides that an advocate shall not personally engage in any
business but he may be a sleeping partner in a firm doing business provided that in the opinion
of the appropriate state bar council the nature of the business is not inconsistent with the
dignity of the profession. Rule 48 makes it clear that an advocate may be director or chairman of
the board of directors of a company with or without any ordinary sitting fees, provided none of
his duties are of executive character. An advocate shall not be a managing director or a
secretary of any company. Rule 49 provides that an advocate shall not be a full time salaried
employee of any person, government, firm, corporation or concern, so long as he continues to
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practice and shall taking up any such employment intimate the fact to the bar council on whose
roll his name appears and shall thereupon cease to practice as an advocate so long as he
continues in such employment. Rule 50 provides that an advocate who has inherited or
succeeded by survivorship, to a family business may continue it, but may not personally
participate in the management thereof. According to rule 51 an advocate may review
parliamentary bills for a remuneration, edit legal text books at a salary, coach pupils for legal
examination, set and examine question papers and subject to the rules against advertising and
full time employment, engage in broadcasting

Journalism, lecturing and teaching subject both legal and non legal. R 2 makes it clear that nothing
in these rules shall prevent an advocate from accepting after obta ni@g t
council, part-time employment provided that in the opinion o
employment does not conflict with his professional work
profession.

In the year 1951, there was the appointme
which recommended for the establis
significant recommendations o

dvocates should be vested /
consequence, the 5t law co rteenth report, submitted i

establishment of a united2

ating to legal practitioners ax
e state and an All Jndia Baf coung

As per section 3(3) 0
by the council as presc
According to section 8 of the’Advocate act, 1961 the term of the member shall be for a period of five
years. If the SBC fails to provide for the election before expiry of the term, BCI may extend it for a
period of six month.

Functions of the SBC:-
As per section 6 the functions performed by the SBC are as follows:-

To admit persons as advocate on its roll.

To prepare and maintain the roll concerning the persons admitted as advocates.

To entertain and determine cases of misconduct againsed advocate on its roll.

To safe guard the rights, privileges and interests of advocates on its roll.

To promote the growth of Bar Association for the purpose of effective implementation of the

welfare schemes as laid down under this section and section 7 of the Act.

To promote and support law reforms.

e To conduct seminars and organize talks on legal topics by eminent jurists and publish
journals ansd papers of legal interest.

e To organize legal aid to poor.

e To manage and invest the funds of Bar council.

e To provide for the election of its members.
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o Tovisit and inspect universities as per the directions given under section 7 of the act.

e To perform all other functions conferred on it by or under the Act.

e To do all other things essential for the discharging of the functions as mentioned.
Section 4 of the Advocate act, 1961 contains the provision for the constitution of the BCI. It shall
also have ex officio and elected members (one elected member by each SBC from amongst its
members).
It shall also have one chairman and vice chairman, elected as provided.

Functions of the BCI, as per section 7 of the act are as follows:-

e [tlaws down standards of professional conduct and etique

e [t laws down the procedure which is to be followed b
disciplinary committee of the SBC.

e Itsafeguards the rights, privileges and interest,of

e [t promotes and supports law reforms.

o [t deals with and disposes of any matte

any SBC.

e Itexercises general supervision 4

e [t promote legal ed i

universities engaged inm

e It recognizes univer4si

advocate.

efor advocates.

acquire and hold proy
by the name which it i

Committees which may be constituted by the Bar council
Special committee (section 8-A):- The SBC has to conduct election for its members before the expiry

of five years or the extended term. If there is failure on the part of the SBC to provide for such
election, the BCI may constitute a special committee.

The committee shall consist of ex officio member of the SBC (who shall be the chairman of this
committee) and two members to be nominated by the BCI.

The special committee is constituted for the purpose of discharging the functions of the SBC so long
as bar council is constituted under the Act. (Section8-A). The special committee has to conduct
election within a period of 6 months from the date of its constitution.

Disciplinary committee: - (section 9) The Bar council is empowered to constitute one or more
Disciplinary committees. This committee consists of three persons elected by the council from
amongst its members. Its main duty is to conduct proceedings in cases of professional misconduct
of advocate’s referred to it. The tenure of committee is three years.

Legal Aid committee (section 9-A):- The Bar council may constitute one or more legal aid
committees. The committee consists of maximum of 9 members but not less than 5, as may be
prescribed. The tenure of the committee is 2 years.
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Functions of the BCI (section 7):- The functions performed by the BCI are as follows—

e [tlays down standards of professional conduct and etiquette for advocates.

e [t lays down the procedure which is to be followed by its disciplinary committee and the
disciplinary committee of the SBC.

e It safeguards the rights, privileges and interests of advocates.

e [t promotes and supports law reforms.

e It deals with and disposes of any matter arising under this act which may be referred to it by
any state Bar council.

e Itexercises general supervision and control over state Bar councils.

e [t promotes legal education and lays down standards of’suth education after consulting
universities engaged in imparting legal education and alsa cons ing state bar councils.

e It recognizes universities whose degree in law s e\a fualffication for enrolment as
advocate.

e It is empowered to visit and inspect such
state Bar council.

e [t conducts seminars and organizes

D

e [t makes arrangeme
It recognizes foreign

.s\t ate may, with his consent, be designated as senior
sh'\court is of opinion that by virtue of his ability, standing

advocates and they are as follows:-

o In the matter of their practice, a senior advocate shall not file vakalatnama or act in any court or
Tribunal or before any person or Authority mentioned in section 30 of the Advocates Act.

e He shall appear along with an Advocate on record in the Supreme Court and also before any of
the court, person or authority as mentioned in sec.30.

e A senior Advocate shall not accept instructions to draft pleading or affidavits, advice on
evidence or to do any drafting work of an analogous kind in any court or Tribunal or any other
Authority as mentioned in sec.30 of the advocates act.

e The senior Advocate be free to make concessions or to give undertakings in the course of
arguments on behalf of his client on instructions from the junior advocates.

e A senior advocate shall not accept directly from a client any brief or instructions to appear in
any court or Tribunal or other Authority in India.

Persons who may be admitted as advocate on a state roll (section 24)
e As per section 24 of the advocates act and the rules made there under, a person shall be
qualified to be admitted as an advocate on a state roll, if he fulfills the following conditions,
namely:-

10
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e He is a citizen of India. (Section 24(1) (a) provides that the person concerned should be a
citizen of India. Even the nationals of other country are permitted to practice law in our country
and may be admitted as an advocate on a state roll; if citizens of India, duly qualified, are
permitted to practice law in that other country.

e Age:- section 24(1)(b) provides that the person concerned should have completed the age of
twenty-one years.

e Degree of law:- section 24(1)(c) provides that he should have obtained a degree in law from a
recognized university.

e Fulfilment of other conditions:- According to section 24(1)(e), the person concerned should
fulfil such other conditions as may be specified in the rules madeby the state Bar council.

charge involving moral turpitude.

BENCH - BAR RELATION
The Bar and Bench play an impg
law with the assistance of the laws

During the
to conduct

the client and should exercise
the court.

Besides, the court acts on atements of the advocates and therefore the advocates are under
obligation to be absolutely faicto the court. They are required to make accurate statements of facts and
should not twist them. An advocate is under duty not to misguide the court.

An advocate should not be servile and in case there is proper ground for complaint against a judicial
officer, it is not only his right but also duty to submit his grievances to the proper authorities. He should
always bear in mind that he is an officer of the court and part of the administration of justice. If the
courts or judges are not respected, the whole administration of justice, of which he is a part, will result
in the complete death of the rule of law.

Many duties of the lawyers to the court are confined by the Bar Council of India. The breach of such
duties is taken as professional misconduct and it is punished in accordance with the provisions of the
Advocates Act. Actually, self restrain and respectful attitude towards the court, presentation of correct
facts and law with a balance mind and without over statement, suppression, distortion or
embellishments are requisites of good advocacy. It is the duty of lawyer to uphold the dignity and
decorum of the court and must not do anything which brings the court itself in to dispute.

Mutual respect is necessary for the maintenance of the cordial relations between the bench and the bar.

11
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On account of such importance of the judges in the maintenance of the orderly society, it is the duty of
the lawyers to play constructive role in the administrative of justice. They must be respectful to the
judges but at the same time, in case of proper ground for complaint against a judge, they should submit
the complaint to the proper authority in proper manner.

CONTEMPT OF COURT
Meaning and Nature
The Contempt of Court Act, 1971 defines contempt of court for the first time. There is no statutory
definition of contempt of court. Whatever definition provided under under this act is not a definition
but only classification of the term contempt of court. Contempt of coyrtdin general means to offend the
dignity of the court and lower the prestige of the court.

Halsbury defines as follow “any act done or writing publis
into contempt or to lower his authority or to interfe
process of the court is contempt of court.”

atéd to bring a Court or judge
course of justice or the lawful

Contempt of court is disobedience to court }
thereof. It signifies a willful disr@rd i
Court Act, 1971 defines contemp

Kinds of contempt of courts:
Section 2(a) of the contepiy

ourt is considered civil contempt, while the
the public eyes, etc. is considered criminal

empt of court. There are several instances of the misconduct such as using
insulting language against the judge, suppressing the facts to obtain favorable order, imputation of
partiality and unfairness against the judge. A council who advices his client to disobey the order of court
is also held liable for contempt of court. Attacking the judiciary in the bar council election is taken as
contempt of court. If the council refuses to answer the question of the court is also liable for contempt
of court.

In Re Ajaykumar Pandey case the Supreme Court held that advocate using intemperate language against
various judicial officers and attributing motives to them while discharging there judicial function would
be held guilty of contempt of court. In this case such advocate was sentenced or punished to 4 months
simple imprisonment and fine of rupees 1000/-.

Contempt by judges, magistrates or other person acting judicially

Section 16 of Contempt of Court Act, 1971 makes judges, magistrates and other person liable for
contempt of court. This section provides that subject to the provision of any law for time being in force
a judge, magistrate or other person acting judicially shall also be held liable for contempt of his own
court or any other court in same manner as any individual is liable and provision of this act shall also be
applied accordingly. This provision is not applicable to any reward or expression delivered by a judge in

12
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a matter which came before him in appeal or revision. Actually the contempt of court is punished not to
protect the judge personally but to safeguard the dignity of the seat of justice so that people’s faith in
the judicial administration may not be shaken.

Mohd. Shafi, Advocate V/s Choudry Quadir Baksh, AIR 1949 Lah 270

Contempt liability of state, corporate bodies and there officers

As state becomes welfare state, now it is well settled that state shall not immune from contempt liability
and therefore it will be held liable for contempt of court. In Mohammad Aslam v. Union of India the chief
minister of Uttar Pradesh Kalyan Singh had given the undertaking to the court for protecting the Babri
Masjid in his personal capacity as well as in his official capacity. He~was found guilty of willfully
committing breach of undertaking and therefore the court sej him to one day token
imprisonment and fine of rupees 2000/-. The minister or offi ment is also either in his
official capacity or if there is personal element contributi his personal capacity, is
liable in contempt.

their presence. However, in the e
presence of the judge. The sum

uniformit i at the power to punish sums
statute but inhg entyof every court of record..e. ifis a
becaus A

the Supreme

for contempt itself. Similarly article 2 widgs that every high court shall have power which includes

not apply to the subordina ct. In case of subordinate court it can take immediate action under
section 228, 345 and 346 of\lndian penal code and criminal procedure code. Section 345 of criminal
procedure code lays down the procedure or investigation and punishment for the offences specified in
section 175, 178, 179, 180 or 228 of Indian penal code.

Contempt outside court which is known as constructive contempt

Section 15 of the act deals with criminal contempt other than those covered by section 14. Section 15 of
contempt of court act, 1991 read as cognizance of criminal contempt in other cases. In case of criminal
contempt other than referred under section 14 the Supreme Court or high court maintain action on its
own or motion made by

a. Advocate general
b. Any other person with the comment in writing of advocate general
C. In relation to any high court of the union territory of Delhi, such law officer as the central

government may specify in the official gazette or any other person on behalf of such law officer.

ADVOCACY

Advocacy is speaking up for, or acting on behalf of, yourself or another person.

The other person is often receiving a service from a statutory or voluntary organization and is referred
to throughout this handbook as the service user.
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Advocacy can help service users to:

o Make clear their own views and wishes;

. Express and present their views effectively and faithfully;
o Obtaining independent advice and accurate information;
. Negotiate and resolve of conflict.

Some people aren’t clear about of their rights as citizens, or have difficulty in fully understanding these
rights. Others may find it hard to speak up for themselves.

Advocacy can enable people to take more responsibility and control decisions which affect their
lives.

ADVOCACY MODELS

J SELF ADVOCACY

. CITIZEN ADVOCACY.

. CRISIS ADVOCACY

. PEER ADVOCACY.

. PROFESSIONAL ADVOCA!

COLLECTIVE ADVOCAC

commission of murder by a mempbe
object would attract thesprovisjon

of the unlawful assembly ites an act in prosecution of the common object of the unlawful
assembly and whether the members of the unlawful assembly knew that such an offence was likely to
be committed by any member of the assembly — to consider — evidence on record proved that even
when commission of murder was not the common object of the accused persons, they certainly had
come to the spot with a view to overawe and prevent the deceased by use of criminal force from putting
up the fence in question. However, no evidence to show that the appellant knew that in prosecution of
the common object of preventing the putting up of the fence around the Chapel the members of the
assembly or any one of them was likely to commit the murder of the deceased — the c onviction of the
appellant for offences punishable under Sections 323 and 325 of the IPC affirmed and the appellant is
sentenced to the period of imprisonment already undergone by him while, his conviction under section
302 r/w section 149 of IPC set aside — appeal disposed — sentence modified.

(Case No: Criminal Appeal No(s). 263 of 2012 with Crl. A. Nos.
264,265,266,267,268,269,270,271,272,273,274,275-294,295-303 of 2012)

JIK Industries Limited & Others Appellant(s) versus Amarlal V. Jumani and Another Respondent(s)

Date of Decision(mm/dd/yy): 2/1/2012.
Judge(s): Hon'ble Mr. Justice Asok Kumar Ganguly and Hon'ble Mr. Justice Jagdish Singh Khehar.
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Subject Index: Negotiable Instruments Act, 1881 — s ection 138 r/w section 141 — processes issued
for the commission of the offences under — several Criminal Writ

Petitions filed challenging the processes — the Hig h Court after dismissing the writ petitions held that
sanction of a scheme under Section 391 of the Companies Act, 1956 does not amount to compounding
of an offence under Section 138 read with

Section 141 of the N.I. Act — hence, the appeals —  a scheme under Section 391 of the Companies Act
does not have the effect of creating new debt. Therefore, the offence which has already been committed
prior to the scheme does not get automatically compounded only as a result of the said scheme — the
Supreme Court held that Section 147 of the N.I. Act must be reasonably construed to mean that as a
result of the said Section the offences under N.I. Act are made compoundable, but the main principle of

complainant cannot be wished away nor can the same be substi
— impugned judgment of the High Court affirmed — appeals d

(Case No: Civil Appeal No(s). 1191 of 2012)

Date of Decision(mm/dd/yy): 1/31/2012.
Judge(s): Hon'ble Mr. Justice Altamas Kabirg
Subject Index: Gram Panchayat Axct; 4

the ground that the appellant w_a

Judge(s): Hon'ble Mr. Justice G.S. Si
Subject Index: Preventio
prosecuting a public se
the High Court wa s just
consider — illegal grant of
Civil
Writ Petition for issue of a mandamus to respondent No.1 to pass an order for grant of sanction for
prosecution of respondent No. 2 — the High Court dismissed the petition holding that when the matter
is being investigated by the CBI, and the investigation is in progress, it would not be in fitness of things
to issue a mandamus to the first respondent to take a decision on the application of the petitioner —
hence, the appeal — no provision either in the 1988 Act or the Code o f Criminal Procedure, 1973
which bars a citizen from filing a complaint for prosecution of a public servant who is alleged to have
committed an offence — the Supreme Court held that while considering the issue regarding grant or
refusal of sanction, the only thing which the Competent Authority is required to see is whether the
material placed by the complainant or the investigating agency prima facie discloses commission of an
offence — the material placed on record does not sh ow that the CBI had registered a case or started
investigation at the instance of respondent No.1. Even though the appellant repeatedly wrote letters to
respondent No.1 highlighting the seriousness of the allegations and supplied the facts and documents
which could be made basis for grant of sanction to prosecute respondent No.2, the concerned officers in
the PMO kept the matter pending and then took the shelter of the fact that the CBI had registered the
case and the investigation was pending — impugned order set aside however, keeping in view the fact
that the Court of Special Judge, CBI already took cognizance of the offences allegedly committed by
respondent No.2 under the 1988 Act, no other direction issued — appeal allowed.

sat the behest of Mr. A. Raja - respondent No. 2 — the appellant filed
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Bench Bar Relation

The bar and Bench play important role in the administration of justice. The judges administer the law
with the assistance of the lawyers. The lawyers are the officers

Of the court, they are expected to assist the court in the administration of justice. Mutual respect is
necessary for the maintenance of the cordial relations between the bench and bar.

The following points are to be kept in mind while understanding the Bench and bar relations:-

. Respect to the authority of courts

. Decent conduct of the lawyer towards courts

. Courts are the Temple of justice

. Citizen’s fundamental rights rest on sound judicial wisdom
. Administration of justice relates Bench as well as Bar

. Bench and Bar should grow in harmonious relations

Duty of the lawyers:-

Actually lawyers collect materials relating to the ¢gse'a e eby assist the court in arriving at a
correct judgment. The legal profession has hee i

branch of the administration of justice.
Since the lawyers are officers o
attitude bearing in mind that the

of the court by
his client from

Mutual respect is necessary forthe maintenance of the cordial relations between the bench and bar.
Duty and role of the judges:-

The judges play important role in the maintenance of rule of law which is essential for the existence of
the orderly society. It has rightly been stated by C.L. Anand- that there is no office in the state of such
power as that of the judge. Judges hold power which is immensely greeter than that of any other
functionary. The citizen’s life and liberty, reputation and property, personal and domestic happiness are
all subject to the wisdom of the judges and hang on their decisions. Where judicial power becomes
corrupt, liberty expires; no security is left of personal or domestic happiness. A strong impartial and
capable, judiciary is the greatest need of a state.

A judge must be impartial and must do everything for justice and nothing for himself or his friend or his
sovereign. A judge must not allow himself to be subjected to any influence other than influence of the
law and justice of the cause. He must discharge his duties without fear or favour, affection or ill-will. A
judge should possess calm temper. He should have patience and gravity of hearing.

Justice R.J. Kocher has observed:- “ If the independent judiciary ids the pillar of the Democracy, the Bar
is the foundation of the independent judiciary. The Bar is the mother of the Bench and the bright mirror
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of the judicial officers whose image, character and conduct is correctly and visibly reflected therein, and

itis for the Bench to nurse and nourish the merits of the bar.”
Overall judges owe some of the obligations to the bar, they are as follows:-

. Duty of consideration and courtesy to the Bar.

. Duty to respect its privileges (respect towards right of the counsel)

. Duty of having a respective mind ( to form opinion after completion of the hearing)
. Duty to allow counsel in their argument and in examination of witnesses.

In the case of (P.D. Gupta v/s Ram Murti AIR 1988 SC 283) the Supreme Court has observed that
administration of justice is stream which has to be kept pure and clean. It has to be kept unpolluted.
Administration of justice is not something which concerns the benc t concerns the bar as well.

of a lawyer. Actually judges and lawyers are complementa ef. The primary duty of the
lawyer is to inform the court as to the law and facts o 1 the aid the court to do justice by
arriving at the correct conclusions.

Advocate:- Section 2 (a) defines the term “
roll under the provisions of this act.

The words ‘this act’ used in this (é i
An advocate is an officer of the

, 1961.
ts wake. His
ate’to act merely
and prevent his

expectation of all concerned

A person enrolled as an advocate is entitled to practice in all the courts of India. Under Rule 49 of the
Bar council of India rules, an advocate shall not be a full-time employee of any person, Government,
firm, corporation or concern and on taking up such employment, shall intimate such fact to the Bar
council concerned and shall cease to practice as long as he is in such employment. However, an
exception is made in the case of law officers of the government and corporate bodies despite their being
full-time salaried employees.

Conduct of Advocate

Professional and other misconduct:- Section 35 of the Advocates act, 1961, deals with punishment for
professional misconduct and the procedure to be followed in such cases.

As per sec. 35(1) - where on receipt of a complaint or otherwise a state bar council has reason to
believe that any advocate on its roll had been guilty of professional or misconduct; it shall refer the case
for disposal to its Disciplinary committee. As per section 35(1-A) State Bar council has a discretionary
power to withdraw a proceeding pending before its disciplinary committee and direct the inquiry to be
made by any other committee.
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The term misconduct has not been defined in the advocate act, 1961.It inter alia include breach of
discipline, improper behavior, intentional wrong doing or deliberate violation of a rule of standard of
behavior.

As the obvious sense suggests, misconduct in the course of profession is known as professional
misconduct. The expression “professional or other misconduct” occurring in section 35 of the advocate
Act means misconduct in a professional or other capacity.

Although the power of the Bar council is not limited, the thrust of charge must be such which would
necessitate initiation of disciplinary proceedings. In following conditions professional misconduct is
presumed:-

. Seeking adjournments without making alternative arrangeme
. Misappropriation of client’'s money.

. In cases of remiss in the performance of their dutie
profession ( Advocate owes duty not only to the clien als

State Bar counci

plinary committee. (section 3 uve ates Act) This
particular seetio

e right of the Bar co to r@rt n commplaints agenized an
con i ‘

the-order passed by it.
. Section 35-B makes provisj espect of the disposal of the disciplinary proceedings. It
should be concluded

. A complaint aga advocate shall be in form of a petition duly signed byand verified as
required under the e6de of civil procedure.

. If the complaint is not in English, a translation thereof in English shall be filed along with the
same.

. It is the duty of the secretary of the Bar council to see that every complaint shall be

accompanied by the fees as prescribed and all relevant documents and copies as required. If
the complained is found in order it shall be registered and placed before the Bar council for
such order as it may deem fit to pass.

. After registration of the complaint and when it is being forwarded to a disciplinary
committee, the registrar shall send a notice to the advocate concerned requiring him to
show cause and to submit the statement of defense, documents and affidavit in support of
such defence.

. Chairman of the disciplinary committee shall fix a date, hour, and place of enquiry which
shall be within 30 days of the receipt of the reference. The registrar is required to give
notice of the same along with a copy of the complaint and all relevant documents to all

concerned.
. Parties can appear in person or through an advocate.
. All proceedings and evidence given before the disciplinary committee shall be recorded in

English. A record of its day-to-day proceedings shall be recorded in a case diary.
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. If in an enquiry pending before the disciplinary committee, the complainant dies and there
is no legal representative to conduct the case on his behalf, the committee may makes an
suitable order on the basis of the material before it, or drop the case.

. The registrar of the disciplinary committee is required to send to each of the parties in the
proceedings a certified copy of the final order or judgment.
. Section 35 and section 36 respectively provides state and Bar council of India a power to its

disciplinary committee to punish an advocate for the professional or other misconduct.

Remedies againsed the order of punishment;-

Review under section 44 of the Advocate Act provides that the disciplina
may of its own motion or otherwise review any order, within 60 daj
passed by it.

committee of the Bar council
ge date of date of the order

Appeal to the Supreme Court: - Section 38 o
order of the Bar council of India ynder sectj
Advocate-General of the state co
60 days of the date
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