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UNIT-I INTRODUCTION
CONCEPTS

1. AFFIDAVIT,

An affidavit is a type of verified statement or showing, or in other words, it contains a verification,
meaning it is under oath or penalty of perjury, and this serves as evidence to its veracity and is
required for court proceedings.

The Supreme Court in Amar Singh v. Union of India and Others, has issued directions to the courts
registry to carefully scrutinize all affidavits, petitions and applications-and reject those which do not
conform to the requirements of Order XIX of the Code of Civil PI‘OCdl@ and Order XI of the Supreme
Court Rules. The Supreme Court has highlighted the importanee of.affidavits in this judgment and has

elevant/extracts of the aforesaid

ith affidavit. Rule 3 (1) of Order XIX
ed provides as follows:

and belief. In the case 0
this information."

15. The importance of affidavits strictly conforming to the requirements of Order XIX Rule 3 of the
Code has been laid down by the Calcutta High Court as early as in 1910 in the case of Padmabati Dasi v.
Rasik Lal Dhar [(1910) Indian Law Reporter 37 Calcutta 259]. An erudite Bench, comprising Chief
Justice Lawrence H. Jenkins and Woodroffe, J. laid down:

"We desire to impress on those who propose to rely on affidavits that, in future, the provisions of
Order XIX, Rule 3, must be strictly observed, and every affidavit should clearly express how much is a
statement of the deponent's knowledge and how much is a statement of his belief, and the grounds of
belief must be stated with sufficient particularity to enable the Court to judge whether it would be sage
to act on the deponent's belief."

- See more at: http://www.legalblog.in/2011/05/affidavits-under-order-xix-of-code-
of html#sthash.FNNBSXXC.dpuf
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ORDER, JUDGMENT, DECREE, PLAINT, RESTITUTION, EXECUTION. DECREEHOLDER,
JUDGMENT- DEBTOR, MENSE PROFITS, WRITTEN STATEMENT.

2. DISTINCTION BETWEEN DECREE AND JUDGMENT AND BETWEEN DECREE AND ORDER

Q. 1 Explain decree and order and distinguish between them. What are the essential elements of a
decree? What are the kinds of a decree? What are the consequences of appearance or non-appearance
of parties. When can an ex parte decree against defendant be set aside.What is an ex parte decree?
Discuss the remedies available to a defendant against whom ex parte decree has been passed. All
questions regarding execution of a decree shall be determined by the court executing the decree and
not by a separate suit. Explain.

Decree
In a civil suit several facts might be alleged and the court ma
simple terms, a decree is the ruling of the court regar
example, in a suit between A and B, A may claim tha

operty P belongs A. After hearing
A-or B. The final decision of the court

soorie Tramways Co. Ltd. AIR 1933, the Privy Council
uted by the presentation of a plaint”.

the suit. The word right m ibstantive rights and not merely procedural rights. For example, an
order refusing leave to sue orma pauperis (i.e. an order rejecting the application of a poor plaintiff
to waive court costs) is not a decree because it does not determine the right of the party in regards to
the matters alleged in the suit.

4. Conclusive Determination - The determination of the right must be conclusive. This means that
the court will not entertain any argument to change the decision. l.e. as far as the court is concerned,
the matter in issue stands resolved. For example, an order striking out defence of a tenant under a
relevant Rent Act, or an order refusing an adjournment is not a decree as they do not determine the
right of a party conclusively. On the other hand, out of several properties in issue in a suit, the court
may make a conclusive determination about the ownership of a particular property. Such a conclusive
determination would be a decree even though it does not dispose off the suit completely.

5. Formal expression - To be a decree, the court must formally express its decision in the manner
provided by law. A mere comment of the judge cannot be a decree.
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Examples of decisions which are Decrees - Dismissal of appeal as time barred, Dismissal or a suit
or appeal for want of evidence or proof, Order holding appeal to be not maintainable.

Examples of decisions which are not Decrees - Dismissal of appeal for default, order of remand,
order granting interim relief.

Order
As per Section 2 (14), The formal expression of any decision of a civil court which is not a Decree is
Order. In a suit, a court may take certain decisions on objective considerations and those decisions
must contain a discussion of the matters at issue in the suit and the reasans which led the court to pass
the order. However, if those decisions fall short of a decree, they are or@r

controversy, both are decisions given by the cour
expressions. However, there are substantial difference

Decree - S. 2(2) Order S. 2(14)

Can only be passed in a suit originated
originated

by the presentation of a plaint, ap
or petition.
Contains Conclusive Dete

g

specified\as
appealable in\the-code are appealable.

A second appeal may lie against a decree to
appeal for orders.

Judgement

As per Section 2 (9),'
order. Every judgment
the decision thereon, the\reasons for the decision. In the case of Balraj Taneja vs Sunil Madan, AIR
1999, SC held that a Judge cannot merely say "Suit decreed"” or "Suit dismissed". The whole process of
reasoning has to be set out for deciding the case one way or the other.

As per Rule 6 A of Order 20 the last part of the judgment should precisely state tge relief granted. Thus,
a judgment is a state prior to the passing of a decree or an order. After pronouncement of a judgment,
a decree shall follow.

Kinds of Decree

Preliminary - Where an adjudication decides the rights of the parties with regard to all or any of the
matters in controversy in the suit but does not completely dispose of the suit, it is a preliminary
decree. It is passed when the court needs to adjudicate upon some matters before proceeding to
adjudicate upon the rest.

In Shankar vs Chandrakant SCC 1995, SC stated that a preliminary decree is one which declares the
rights and liabilities of the parties leaving the actual result to be worked out in further proceedings.

5
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CPC provides for passing a preliminary decrees in several suits such as - suit for possession and mesne
profits, administration suit, suits for pre-emption, dissolution of partnership, suits relating to
mortgage. In Narayanan vs Laxmi Narayan AIR 1953, it was held that the list given in CPC is not
exhaustive and a court may pass a preliminary decree in cases not expressly provided for in the code.

Final - When the decree disposes of the suit completely, so far as the court passing it is concerned, it is
a final decree. A final decree settles all the issues and controversies in the suit.

Party preliminary and partly final - When a decree resolves some issues but leaves the rest open for
further decision, such a decree is partly final and party preliminary. For example, in a suit for
possession of immovable property with mesne profits, where the C@r decrees possession of the
property and directs an enquiry into the mesne profits, the f part of the decree is final but the
latter part is preliminary.

ereby a thing is assumed to be
something that it is ordinarily not. In this case, anl adjudication\that does not fulfill the requisites of S. 2
(2) cannot be said to be a decree. Howeve i@or s

decrees under the code. For example, reje a'\plaint and the determination of qu

e parties shall be in attendance at the
and the suit shall then be heard unless the

Dismissal of Suit
Rule 2 - Dismissal of su fions not served in consequence of plaintiffs failure to pay cost—
Where on the day so fixed ound that the summons has not been served upon the defendant in
consequence of the failure of th€ plaintiff to pay the court-fee or postal charges (if any) chargeable for
such service, or to present copies of the plaint or concise statements, as required by rule 9 of order VII,
the Court may make an order that the suit be dismissed :

Provided that no such order shall be made, if, notwithstanding such failure the defendant attends in
person (or by agent when he is allowed to appear by agent) on the day fixed for him to appear and
answer.

Rule 3 - Where neither party appears, suit to be dismissed— Where neither party appears when the
suit is called on for hearing, the Court may make an order that the suit be dismissed.

Rule 4 - Plaintiff may bring fresh suit or Court may restore suit to file— Where a suit is dismissed
under rule 2 or rule 3, the plaintiff may (subject to the law of limitation) bring a fresh suit, or he may
apply for an order to set the dismissal aside, and if he satisfies the Court that there was sufficient cause
for such failure as is referred to in rule 2, or for his non-appearance, as the case may be, the Court shall
make an order setting aside the dismissal and shall appoint a day for proceeding with the suit.
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Rule 5 - Dismissal of suit where plaintiff after summons returned unserved, fails for one month to
apply for fresh summons—
(1) Where after a summons has been issued to the defendant, or to one of several defendants, and
returned unserved the plaintiff fails, for a periods of one month from the date of the return made to
the Court by the officer ordinarily certifying to the Court returns made by the serving officers, to apply
for the issue of a fresh summons the Court shall make an order that the suit be dismissed as against
such defendant, unless the plaintiff has within the said period satisfied the Court that—

(a) he has failed after using his best endeavours to discover the residence of the defendant, who
has not been served, or

(b) such defendant is avoiding service of process, or

(c) there is any other sufficient cause for extending the tip
the time for making such application for such period as it thinl
(2) In such case the plaintiff may (subject to the law of li i

ase the Court may extend

g a fresh suit.

Ex parte Proceedings
Rule 6 - Procedure when only plaintiff
(1) Where the plaintiff appears and the
hearing, then— O

(a) When summons duly serve
make an order that the suit

Absence of Plaintiff

Rule 8 - Procedure where defendant only appears— Where the defendant appears and the plaintiff
does not appear when the suit is called on for hearing, the Court shall make an order that the suit be
dismissed, unless the defendant admits the claim or part thereof, in which case the Court shall pass a
decree against the defendant upon such admission, and, where part only of the claim has been
admitted, shall dismiss the suit so far as it relates to the remainder.

Rule 9 - Decree against plaintiff by default bars fresh suit—

(1) Where a suit is wholly or partly dismissed under rule 8, the plaintiff shall be precluded from
bringing a fresh suit in respect of the same cause of action. But he may apply for an order to set the
dismissal aside, and if he satisfies the Court that there was sufficient cause for his non-appearance
when the suit was called on for hearing, the Court shall make an order setting aside the dismissal upon
such terms as to costs or otherwise as it thinks fit. and shall appoint a day for proceeding with suit.
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(2) No order shall be made under this rule unless notice of the application has been served on the
opposite party.

Multiple plaintiffs and/or Defendants

Rule 10 - Procedure in case of non-attendance of one or more of several plaintiffs— Where there are
more plaintiffs than one, and one or more of them appear, and the others do not appear, the Court
may, at the instance of the plaintiff or plaintiffs appearing, permit the suit to proceed in the same way
as if all the plaintiffs had appeared, or make such order as it thinks fit.

Rule 11 - Procedure in case of non-attendance of one or more of several defendants— Where there
are more defendants than one, and one or more of them appear, and t@o ers do not appear, the suit
shall proceed, and the Court shall, at the time of pronouncing judgment, make such order as it thinks
fit with respect to the defendants who do not appear.

General Consequence of Non appearance

Rule 12 - Consequence of non-attendance, without(Sufti se shown, of party ordered to appear
in person— Where a plaintiff or defendan eert ordered to appear in person, does not
appear in person, or show sufficient ¢ atisfaction of the Court for failing-so to appear, he
shall be subject to all the pro @ foregping rules applicable to pl'nif@an defendants,

respectively who do no appear.

hearing, late arrival of train, etc. are sufficient causes for absence of the defendant. Such an application
for setting aside may be made within 30 days from the date of decree as per Section 123 of Limitation
Act.

Setting aside decrees ex parte

Rule 13 - Setting aside decree Blex parte against defendant— In any case in which a decree is passed
ex parte against a defendant, he may apply to the Court by which the decree was passed for an order to
set it aside; and if he satisfies the Court that the summons was not duly served, or that he was
prevented by any sufficient cause from appearing when the suit was called on for hearing, the Court
shall make an order setting aside the decree as against him upon such terms as to costs, payment into
Court or otherwise as it thinks fit, and shall appoint a day for proceeding with the suit;

Provided that where the decree is of such a nature that it cannot be set aside as against such defendant
only it may be set aside as against all or any of the other defendants also:
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Provided further that no Court shall set aside a decree passed ex parte merely on the ground that there
has been an irregularity in the service of summons, if it is satisfied that the defendant had notice of the
date of hearing and had sufficient time to appear and answer the plaintiff's claim

Explanation.—Where there has been an appeal against a decree passed ex parte under this rule, and
the appeal has been disposed of an any ground other than the ground that the appellant has
withdrawn the appeal, no application shall lie under this rule for setting aside that ex parte decree.

Rule 14 - No decree to be set aside without notice to opposite party— No decree shall be set aside on
any such application as aforesaid unless notice thereof has been served-an the opposite party.

The court may impose conditions as it may deem fit on the d
may ask the defendant to pay costs.

setting asided the decree. It

When an ex parte decree is set aside, the court shou : ide the suit as it stood before the
decree. The trial should commence de novo and i at had been recorded in the ex parte

Execution of a Decree
As per Section 38, a decree

s to the suit in which the decree was passed, or their
, discharge or satisfaction of the decree, shall be

defendant against whom a suithas been dismissed are parties to the suit.

Explanation II. (a) For the purposes of this section, a purchaser of property at a sale in execution of a
decree shall be deemed to be a party to the suit in which the decree is passed; and

(b) all questions relating to the delivery of possession of such property to such purchaser or his
representative shall be deemed to be questions relating to the execution, discharge or satisfaction of
the decree within the meaning of this section.

The objective of this section is to provide cheap and fast remedy for the resolution of any questions
arising at the time of execution. Institution of new suits would only increase the number of suits and
would also be a burden on the parties.

The scope of this section is very wide. It confers exclusive jurisdiction to the court executing the
decree in all the matters regarding the execution. It does not matter whether the matter has arisen
before or after the execution of the decree. Thus, this section should be construed liberally.
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Conditions -

1. The question must be one arising between the parties or their representatives to the suit in which
the decree is passed.

2. The question must relate to the execution, discharge, or satisfaction of the decree.

As held in the case of Arokiaswamy vs Margaret AIR 1982, both the conditions must be satisfied
cumulatively.

What is meant by execution, discharge and satisfaction of a decree -
This expression has not been defined in the code. However, the fo
relating to the execution, discharge and satisfaction of the decree
whether a property is liable to be solde in execution of a decre
whether the execution of the decree was postponed.

ning questions are held to be
ther a decree is executable,
he decree is fully satisfied,

The following questions have been held as not relat e’decree is fraudulent or collusive,
whether the decree has become inexecutable because omise between the parties, a question

Earlier, determination made und ‘ : ety Section 2(2).
However, after the amend i application
under Section 47 is no er Section 96 or
15 is therefore

Explanation - a suitin w
notwithstanding that such
or ceremonies.

sight to property or to an office is contested is a suit or a civil nature,
ght'may depend entirely on the decision of questions as to religious rites

Explanation II- for the purpose of this section, it is immaterial whether or not any fees are attached to
the office referred to in explanation I or whether or not such office is attached to a particular place.

Conditions

A civil court has jurisdiction to try a suit if two conditions are fulfilled:

The suit must be of a civil nature; and

The cognizance of such a suit should not have been expressly or impliedly barred.

a) suit of civil nature

i. meaning:- in order that a civil court may have jurisdiction to try a suit, the first condition which
must be satisfied is that the suit must be of a civil nature? The word ‘civil’ has not been defined in the
code. But according to the dictionary meaning, it pertains to private rights and remedies of a citizen as

10
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distinguished from criminal, political, etc. the word ‘nature’has been defined as ‘the fundamental
qualities of a person or thing; identity or issential character; sort, kind, character”. It is thus wider in
content. The expression ‘civil nature’ is wider than the expression ‘civil proceedings’. Thus, a suit is of
a civil is of a nature if the principal question therein relates to the determination of a civil right and
enforcement thereof. It is not the status of the parties to the suit, but the subject matter of it which
determines whether or not the suit is of a civil nature.

ii. Nature and scope- the expression “suit of a civil nature” will cover private rights and obligations of
a citizen. Political and religious questions are not covered by that expression. A suit in which the
principal question relates to caste or religion is not a suit of a civil nature. But if the principal question
in a suit is of a civil nature (the right to property or to an offlce) a@t 1e adjudication incidentally
involves the determination relating to a caste question or to re ghts and ceremonies, it does
not cease to be a suit of a civil nature and the jurisdictio urt is’'not barred. The court has
jurisdiction to adjudicate upon those questions also i ¢ the principal question which is
of a civil nature. Explanation II has been added by the ct of 1976. before this explanation,

'he elating to a religious office to which no
fees or emoluments were attached can be s he @su' a civil nature. But the legal position has
now been clarified by explanation I whieh * ally provides that a su1t relating to-a religious office

ve and negative.
are expressly or

all) that all civil suits are cogmzable unless bared. What is
e ambit of the section by use of the word ‘shall’ and the

rights. The word shall ma andatory. No court can refuse to entertain a suit if it is of the
description mentioned in the section. That is amplified by the use of the expression. ‘ all suits of civil
nature’. The word civil according to the dictionary means, relating to the citizen as an individual; civil
rights.” In Black’s legal dictionary it is defined as, ‘ relating to provide rights and remedies sought by
civil actions as contrasted with criminal proceedings’. In law it is understood as an antonym of
criminal. Historically the two broad classifications were civil and criminal. Revenue, tax and company
etc. were added to it later. But they too pertain to the larger family of civil. There is thus no doubt
about the width of the word civil. Its width has been stretched further by using the word nature along
with it. That is even those suits are cognizable which are not only civil but are even of civil nature....

The word ‘nature’ has defined as ‘the fundamental qualities of a person or thing; identity or essential
character, sort;kind;charachter’. It is thus wider in content. The word ‘civil nature’ is wider that the
word ‘civil proceeding’. The section would, therefore, be available in every case where the dispute was
of the characteristics of affecting one’s rights which are not only civil but of civil nature.”

11
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iv. Test: a suit in which the right to property or to an office is contested is a suit of a civil nature,
notwithstanding that such right may depend entirely on the decision of a question as to religious rites
or ceremonies.

v. Suits of civil nature: illustrations- the following are suits of a civil nature.

1. suits relating to rights to property;

2. suits relating to rights of worship;

3. suits relating to taking out of religious procession;

4. suits relating to right to share in offerings;

5. suits for damages for civil wrongs; ETC.

4. RES SUBJUDICE AND RESJUDICATA
Q. 2 What are the objects and essential conditions of the
principle of constructive res judicata. Can an ex parte decree a

me. cause)

(a) Nemo debet lis vaxari pro eadem causa
i d be an end to

(b) Interest republicae ut sit fin
a litigation); and
(c) Re judicata pro veritate o

Res Judicata under Code Of Civil Procedure, 1908

Section 11 of CPC embodies the doctrine of res judicata or the rule of conclusiveness of a judgement, as
to the points decided either of fact, or of law, or of fact and law, in every subsequent suit between the
same parties. It enacts that once a matter is finally decided by a competent court, no party can be
permitted to reopen it in a subsequent litigation. In the absence of such a rule there will be no end to
litigation and the parties would be put to constant trouble, harassment and expenses.

Section 11 says thus:

No Court shall try any suit or issue in which the matter directly and substantially in issue has been
directly and substantially in issue in a former suit between the same parties, or between parties under
whom they or any of them claim, litigating under the same title, in a Court competent to try such
subsequent suit or the suit in which such issue has been subsequently raised, and has been heard and
finally decided by such Court.

12
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Explanation I: The expression "former suit" shall denote a suit which has been decided prior to the
suit in question whether or not it was instituted prior thereto.

Explanation Il. For the purposes of this section, the competence of a Court shall be determined
irrespective of any provisions as to a right of appeal from the decision of such Court.

Explanation I1l. The matter above referred to must in the former suit have been alleged by one party
and either denied or admitted, expressly or impliedly, by the other.

Explanation IV. Any matter which might and ought to have been made-ground of defence or attack in
such former suit shall be deemed to have been a matter directly and su@ta ntially in issue in such suit.

Explanation V. Any relief claimed in the plaint, which is granted by the decree, shall, for
the purposes of this section, be deemed to have been ref
3 l@er ons interested in such right shall, for the

e persons so litigating.

1 shall apply to a proceeding
it, issue or former su1t sha

neither party will be allowe
matter again.

a future suit or proceeding between the same parties to canvas the

Essential Elements for Res Judicata

1. The matter in issue in a subsequent suit must directly and substantially be same as in the previous
suit.

2. The former suit must have been between the same parties or between parties under whom they or
any of them claim.

3. Such parties must hae been litigating under the same title in the former suit.

4. The court which decided the former suit must be a court competent to try the subsequent suit or the
suit in which such issue is subsequently raised.

5. The matter directly and substantially in issue in the subsequent suit must have been heard and
finally decided by the court in the former suit.

13
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Exceptions to application

Res iudicata does not restrict the appeals process, which is considered a linear extension of the same
lawsuit as the suit travels up (and back down) the appellate court ladder. Appeals are considered the
appropriate manner by which to challenge a judgment rather than trying to start a new trial. Once the
appeals process is exhausted or waived, res iudicata will apply even to a judgment that is contrary to
law.

The provisions of section 11 of the Code are mandatory and the ordinary litigant who claims under
one of the parties to the former suit can only avoid its provisions by taking advantage of section 44 of
the Indian Evidence Act which defines with precision the grounds—of such evidence as fraud or
collusion. It is not for the court to treat negligence or gross neglie@ as fraud or collusion unless
fraud or collusion is the proper inference from facts.

one obtained by fraud and collusion withi
does not operate res judicata. The princi
of the Indian Evidence Act, and p
Section 44 exists.

Failure to apply

atter again upon that plea. In affect, the partly impliedly
it in the previous suit. This principle is embodied in

Ex parte decree as Res Judicata

An ex parte decree, unless it is set aside, is a valid and enforceable decree. However, the real test for
res judicata is whether the case was decided on merits. The real test for deciding whether the
judgment has been given on merits or not is to see whether it was merely formally passed as a matter
of course, or by way of penalty for any conduct of the defendant, or is based upon a consideration of
the truth or falsity of the plaintiff's claim, notwithstanding the fact that the evidence was led by him in
the absence of the defendant. Thus, a decree may not act as res judicata merely because it was passed
ex parte.

It therefore acts a res judicata.
5. FOREIGN JUDGMENT - ENFORCEMENT

6. PLACE OF SUING
7. INSTITUTION OF SUIT

14
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Q. 3 "Every suit shall be instituted in court of lowest grade competent to try it", Explain. State
principles which guide a plaintiff in determining the place of filing a suit. Explain the provisions of CPC
which are applied in determining the forum for institution of a suite relating to immovable property.

In India, courts are hierarchically established. The lower courts have less powers than the higher or
superior courts. The Supreme Court of India is at the top of the hierarchy. There are numerous lower
courts but only one High Court per State and only one Supreme Court in the Country. Thus, it is
immpractical to move superior courts for each and every trivial matter. Further, the subject matter of
a suit can also be of several kinds. It may be related to either movable or immovable property, or it
may be about marriage, or employment. Thus, speciality Courts are set up to deal with the specific
nature of the suit to deal with it efficiently. Similarly, it would be inconvenient for the parties to
approach a court that is too far or is in another state. All these facto nsidered to determine the
court in which a particular suit can be filed. CPC lays down t termine whether a court
has jurisdiction to hear a particular matter or not.

These rules can be categorized as follows - Pecunia i , Territorial Jurisdiction, Subject
matter jurisdiction, and Original Jurisdiction.

Pecuniary Jurisdiction
Rall b¢ inst

As per Section 15, every suit s atent to try it.

igher court

must not be approached.
court is deemed competent { t i e y ain, extent. A matter

natter of lesser monetory value. Thus, a
ourt compenent to try the matter, is not a
ry a matter for which a lower court is compenent. This
es to approach a higher court when a lower court is
competent to hear the

Territorial Jurisdiction
Territorial Jurisdiction me territory within a Court has jurisdiction. For example, if a person A
is cheated in Indore, then itunakes sense to try the matter in Indore instead of Chennai. The object of
this jurisdiction to organize the cases to provide convenient access to justice to the parties. To
determine whether a court has territorial jurisdiction, a matter may be categorized into four types -

1. Suits in respect of immovable property

Section 16 - Suits to be instituted where subject-matter is situated — Subject to the pecuniary or
other limitations prescribed by any law, suits—

(a) for the recovery of immovable property with or without rent or profits,

(b) for the partition of immovable property,

(c) for foreclosure, sale or redemption in the case of a mortgage of or charge upon immovable
property,

(d) for the determination of any other right to or interest in immovable property,

(e) for compensation for wrong to immovable property,

(f) for the recovery of movable property actually under distraint or attachment,

shall be instituted in the Court within the local limits of whose jurisdiction the property is situated:
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Provided that a suit to obtain relief respecting, or compensation for wrong to, immovable property
held by or on behalf of the defendant, may where the relief sought can be entirely obtained through his
personal obedience be instituted either in the Court within the local limits of whose jurisdiction the
property is situate, or in the Court within the local limits of whose jurisdiction the defendant actually
and voluntarily resides, or carries on business, or personally works for gain.

Explanation.— In this section "property"” means property situated in India.

Section 17 - Suits for immovable property situated within jurisdiction of different Courts— Where a
suit is to obtain relief respecting, or compensation for wrong to, immovable property situate within
the jurisdiction of different Court, the suit my be instituted in any Gourt within the local limits of
whose jurisdiction any portion of the property is situated : Provided n respect of the value of the
subject matter of the suit, the entire claim is cognizable by such

Section 18 - Place of institution of suit where local limi i n of Courts are uncertain—
(1) Where it is alleged to be uncertain within the-to f-the jurisdiction of which of two or

sta e@en

property, and its decree in the

6 that effect and thereupon proceed to
it shall have the

Section 19 - Suits fo i wrongs to person or movable— Where a suit is for
compensation for wro : or to movable property, if the wrong was done within the
local limits of the jurisd Court and the defendant resides, or carries on business, or

personally works for gain
instituted at the option of th
[llustrations

(a) A, residing in Delhi, beats B in Calcutta. B may sue A either in Calcutta or in Delhi.

(b) A, residing in Delhi, publishes in Calcutta statements defamatory of B. B may sue A either in
Calcutta or in Delhi.

e local limits of the jurisdiction of another Court, the suit may be
e plaintiff in either of the said Courts.

3. Suits for compensation for wrong (tort) - Section 19 applies to this as well.

4. Other suits

Section 20 - Other suits to be instituted where defendants reside or cause of action arises— Subject to
the limitations aforesaid, every suit shall be instituted in Court within the local limits of whose
jurisdiction—

(a) the defendant, or each of the defendants where there are more than one, at the time of the
commencement of the suit, actually and voluntarily resides, or carries on business, or personally
works for gain; or
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(b) any of the defendants, where there are more than one, at the time of the commencement of the suit
actually and voluntarily resides, or carries on business, or personally works for gain, provided that in
such case either the leave of the Court is given, or the defendants who do not reside, or carry on
business, or personally work for gain, as aforesaid, acquiesce in such institution; or

(c) the cause of action, wholly or in part, arises.

Explanation—A corporation shall be deemed to carry on business at its sole or principal office in
India or, in respect of any cause of action arising at any place where it has also a subordinate office, at
such place.

[llustrations

(a) A is a tradesman in Calcutta, B carries on business in Delhi. B, by
of A and requests A to deliver them to the East Indian Rai

gent in Calcutta, buys goods

but in each of these cases, if the non-r
leave of the Court. 6

Objection as to Jurisdictio
Section 21 - Ob]ectlons ToN

appellate or revisional cour ess the following three conditions are satisfied -
(i) The objection was taken in first instance. (ii) The objection was taken at the earliest possible
opportunity and in cases where issues are settled at or before settlement of issues (iii) there has been
a consequent failure of justice.

All the three conditions must be satisfied simultaneously.

8. PARTIES TO SUIT: JOINDER MIS- JOINDER OR NON-JOINDER OF PARTIES REPRESENTATIVE
SUIT-

Joinder of Parties is joining parties in a suit. Non-Joinder means not joining parties in a suit. Mis-
joinder will imply ill-joining or joining unnecessary parties in a suit. A short description of the three
are as follows:

Joinder of Parties

Joining parties in a suit is called joinder of parties. This may be joining a party as plaintiff or defendant.
Joining a party as plaintiff is dealt with under Order 1 Rule 1 of the Code of Civil Procedure.

17
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Order 1 Rule 1 says that all persons may be joined as plaintiffs in one suit where a right to relief in a
same transaction is alleged to exist in such persons either jointly or severally. It can also said that if
such persons brought separate suits any common question of law or fact will arise. These persons can
be joined in one suit.

9. FRAME OF SUIT: CAUSE OF ACTION
ORDER Il : FRAME OF SUIT
1. Frame of suit
Every suit shall as far as practicable be framed so as to afford ground for final decision upon the
subjects in dispute and to prevent further litigation concerning them.
2. Suit to include the whole claim

(1) Every suit shall include the whole of the claim which the p

the cause of action; but a plaintiff may relinquish any portio Y in order to bring the suit
within the jurisdiction of any Court.
(2) Relinquishment of part of claim- Where a plain e in respect of, or internationally

relinquishes, any portion of his claim, he shall na
or relinquished.

(3) Omission to sue for one of se
the same cause of action may s@
the Court to sue for all such relie

No cause of action shall, unle
immovable property, except-
(a) claims for mesne profits or arrear of rent in respect of the property claimed or any part thereof;
(b) claims for damages for breach of any contract under which the property or any part thereof is
hold; and
(c) claims in which the relief sought is based on the same cause of action:
Provided that nothing in this rule shall be deemed to prevent any party in a suit for foreclosure or
redemption from asking to be put into possession of the mortgaged property.
5. Claims by or against executor, administrator or heir
No claim by or against an executor, administrator or heir, as such, shall be joined with claims by or
against him personally, unless the mentioned claims are alleged to arise with reference to the estate in
respect of which the plaintiff or defendant sues or is sued as executor, administrator or heir, or are
such as he was entitled to, or liable for, jointly with the deceased person whom he represents.
[6. Power of Court to order separate trials

s“with the leave of the Court, be joined with a suit for the recovery of
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Where it appears to the Court that the joinder of causes of action in one suit may embarrass or delay
the trial or is otherwise inconvenient, the Court may order separate trials or make such other order as
may be expedient in the interests of justice.)

7. Objections as to misjoinder

All objections on the ground of misjoinder of causes of action shall be taken at the earliest possible
opportunity and, in all cases where issues are settled, at or before such settlement unless the ground
of objection has subsequently arisen, and any such objection not so taken shall be deemed to have
been waived.

10. ALTERNATIVE DISPUTES RESOLUTION (ADR)

11. SUMMONS

ORDER V : ISSUE AND SER ONS
Issue of Summons
1. Summons

(1) When a suit has been duly instituted a syt ay-be issued to the defendant to appear and
answer the claim on a day to be therei i

Provided that no such sun@ S
presentation of the plaint and ad

22[Provided further that

file the written statemen

ed when .the defendant hs@pp
tiff's claim :

made to that effect i
(2)Ade
(2
(b)\b lea
(c)bya
(3) Every suc

shall order him to appear nin Court on the day therein specified.
(2) Where the Court sees reason to require the personal appearance of the plaintiff on the same day,
it shall make an order for such appearance.
4. No party to be ordered to appear in person unless resident within certain limits
No party shall be ordered to appear in person unless he resides-
(a) within the local limits of the Court's ordinary original jurisdiction, or
(b) without such limits but at place less than fifty or (where there is railway or steamer
communication or other established public conveyance for five-sixths of the distance between the
place where he resides and the place where the Court is situate) less than two hundred miles distance
from the court-house.
5. Summons to be either to settle issues or for final disposal
The Court shall determine, at the time of issuing the summons, whether it shall be for the settlement of
issues only, or for the final disposal of the suit; and the summons shall contain a direction accordingly :
Provided that, in every suit heard by a Court of Small Causes, the summons shall be for the final
disposal of the suit.
6. Fixing day for appearance of defendant
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The day for the appearance of the defendant shall be fixed with reference to the current business of
the Court, the place of residence of the defendant and the time necessary for the service of the
summons; and the day shall be so fixed as to allow the defendant sufficient time to enable him to
appear and answer on such day.

7. Summons to order defendant to produce documents relied on by him

The summons to appeal and answer shall order the defendant to produce all documents in his
possession or power upon which he intends to rely in support of his case.

8. On issue of summons for final disposal, defendant to be directed to produce his witnesses

Where the summons is for the final disposal of the suit, it shall also direct the defendant to produce, on
the day fixed for his appearance, all witnesses upon whose evidence he intends to relay in support of
his case.

Service of Summons
9. Delivery or transmission of summons for service
(1) Where the defendant resides within the jurisdicti

in which the suit is instituted, or
to accept the service of the summons,
the summons shall, unless the Court otherw ivered or sent to the proper officer to be
served by him or one of his subordi
(2) The proper officer may beﬁi
where he is such an officer, the sl
Court may direct.
10. Mode of service

Service of the summa

oron his agent

efendant in person, unless he has an agent
rvice on such agent shall be sufficient.

S on business

K'against a person who does not reside within the local

(2) For the purpose of this rule the master of a ship shall be deemed to be the agent of the owner or
chartered .

14. Service on agent in charge in suits for immovable property

Where in a suit to obtain relief respecting, or compensation for wrong to, immovable property, service
cannot be made on the defendant in person, and the defendant has no agent empowered to accent the
service, it may be made on any agent of the defendant in charge of the property.

23[15. Where service may be on an adult member of defendant's family

Where in any suit the defendant is absent Prom his residence at the time when the service of summons
is sought to be effected on his at his residence and there is no likelihood of his being found at the
residence within a reasonable time and he has no agent empowered to accept service of the summons
on his behalf service may be made on any adult member of the family, whether male or female, who is
residing with him.

Explanation.- A servant is not a member of the family within the meaning of this rule.]

16. Person served to sign acknowledgement
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Where the serving officer delivers or tenders a copy of the summons to the defendant personally, or to
an agent or other person on his behalf, he shall require the signature of the person to whom the copy
is so delivered or tendered to an acknowledgement of service endorsed on the original summons.

17. Procedure when defendant refuses to accept service, or cannot he found

Where the defendant or his agent or such other person as aforesaid refuses to sign the
acknowledgement, or where the serving officer, after using all due and reasonable diligence, cannot
find the defendant, 22[who is absent from his residence at the time when service is sought to be
effected on him at his residence and there is no likelihood of his being found at the residence within a
reasonable time] and there is no agent empowered to accept service of the summons on his behalf, nor
any other person on whom service can be made, the serving officer shall affix a copy of the summons
on the outer door or some other conspicuous part of the house i ich the defendant ordinarily
resides or carries on business or personally works for gain, a return the original to the

so affixed the copy, the c1rcumstances under Wthh 3 and the name and address of the
person(if any) by whom the house was identified se presence the copy was affixed.
18. Endorsement of time and manner of service

e S Ir@o as been served under rule 16, endorse or

o0 the original summons, a return-stating the time
served, and the name and add ess0 the person (if
ng the delivery or tender of the siunmens

annex, or cause to be endorsed ar an
when and the manner in which

e defendant, or his agent empowered to accept the
is agent, actually and voluntarily resides or carries on

(2) When an acknowledgement purporting to be signed by the defendant or his agent is received by
the Court or the postal articlé containing the summons is received back by the Court with an
endorsement purporting to have been made by a postal employee to the effect that the defendant or
his agent had refused to take delivery of the postal article containing the summons, when tendered to
him, the Court issuing the summons shall declare that the summons had been duly served on the
defendant:

Provided that where the summons was properly addressed, prepaid and duly sent by registered
post, acknowledgement due, the declaration referred to in this sub-rule shall be made notwithstanding
the fact that the acknowledgement having been lost or mislaid, or for other reason, has been received
by the Court within thirty days from the date of the issue of the summons].

20. Substituted services

(1) Where the Court is satisfied that there is reason to believe that the defendant is keeping out of
the way for the purpose of avoiding service, or that for any other reason the summons cannot be
served in the ordinary way, the Court shall order the summons to be served by affixing a copy thereof
in some conspicuous place in the Court-house, and also upon some conspicuous part of the house(if
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any) in which the defendant is known to have last resided or carried on business or personally worked
for gain, or in such other manner as the Court thinks fit.

22[(1A) Where the Court acting under sub-rule(1) orders service by an advertisement in a
newspaper, the newspaper shall be a daily newspaper circulating in the locality in which the
defendant is last known to have actually and voluntarily resided, carried on business or personally
worked for gain.]

(2) Effect of substituted service-Service substituted by order of the Court shall be as effectual as if it
had been made on the defendant personally.

(3) Where service substituted, time for appearance to he fixed -Where service is substituted by
order of the Court, the Court shall fix such time for the appearance of-the defendant as the case may
require.

[20A. Service of summons by post: Repealed by the Code of
1st. February, 1977]
21. Service of summons where defendant resides withiny

where the defendant resides.

22. Service within presidency-towns of su
Where as summons issued by a
[and Bombay] is to be served wit
whose jurisdiction it is to be
23. Duty of Court to whie

(@a utta, Madras
mall-Causes within

with a copy thereof, may
the High Court) having ju 1 in the place where the defendant resides :
Provided further that where any such defendant is a public officer [in Bangladesh or Pakistan (not
belonging to the Bangladesh or, as the case may be, Pakistan military, naval or air forces)] or is a
servant of a railway company or local authority in that country, the summons, together with a copy
thereof, may be sent for service on the defendant, to such officer or authority. in that country as the
Central Government may, by notification the Official Gazette, specify in this behalf.]
[26. Service in foreign territory through Political Agent or Court- Where

(a) in the exercise of any foreign jurisdiction vested in the Central Government, a Political Agent has
been appointed, or a Court has been established or continued, with power to serve a summons, issued
by a Court under this Code, in any foreign territory in which the defendant actually and voluntarily
resides, carries on business or personally works for gain, or

(b) the Central Government has, by notification in the Official Gazette, declared, in respect of any
Court situate in any such territory and not established or continued in the exercise of any such
jurisdiction as aforesaid, that service by such Court of any summons issued by a Court under this Code
shall be deemed to be valid service,
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the summons may be sent to such Political Agent or Court, by post, or otherwise, or if so directed by
the Central Government, through the Ministry of that Government dealing with foreign affairs, or in
such other manner as may be specified by the Central Government for the purpose of being served
upon the defendant : and, if the Political Agent or Court returns the summons with an endorsement
purporting to have been made by such Political Agent or by the Judge or other officer of the Court to
the effect that the summons has been served on the defendant in the manner hereinbefore directed,
such endorsement shall be deemed to be evidence of service.

26A. Summonses to he sent to officer to foreign countries

Where the Central Government has, by notification in the Official Gazette, declared in respect of any
foreign territory that summonses to be served on defendants actually and voluntarily residing or
carrying on business or personally working for gain in that foreign e@to y may be sent to an officer
of the Government of the foreign territory specified by the Central \Govefninent the summonses may

in such other manner as may be specified by the Cent t; and if such officer ,any such
' im that the summons has been

27. Service on civil public officer or on serva

of rai v@y onipany or local authority
Where the defendant is a publi

belonging to 31[the Indian] military—32[naval or air]

head of the office in which he/i
28. Service on soldiers, sailo

full statement of such cause and of th
deemed to be evidence of non-servi

the opinion of the Court, o entitling him to such mark of consideration.
(2) A letter substituted under’sub-rule (1) shall contain all the particulars required to be stated in a
summons, and, subject to the provisions of sub-rule (3), shall be treated in all respects as a summons.
(3) A letter so substituted may be sent to the defendant by post or by a special messenger selected
by the Court, or in any other manner which the Court thinks fit; and, where the defendant has an agent

empowered to accept service, the letter may be delivered or sent to such agent.
skskok sk ok sk ok sk ok s ok s ok s sk sk sk sk sk sk stk sk ok sk ok sk ok s ok s ok s ok sk ok sk ok sk ok sk skosk ok sk ok sk ok ok sk sk sk ok sk ok sk
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UNIT-11 PLEADING

1. RULES OF PLEADING, SIGNING AND VERIFICATION

Pleading in a Suit:

Pleading is defined in the code of civil procedure in O 6, RULE 1.as given below :-

"pleading” shall mean plaint or written statement."

Order 6 Rule 2 says pleading to state material facts and not evidence.

2 (1)every pleading shall contain and contain only a statement in concise form of the material facts on
which the party pleading relies for his claim or defence as the case may be, but not the evidence by
which they are to be proved. Basic principle of pleading is that "pleading should refer to fact alone, it
should not be argumentative averment."(M/s strong construction e, of u.p. AIR 2005 All 224),
Mandatory requirements--see-- Jitu Patnaikversus Sanatan (
(SQ).

2. ALTERNATIVE PLEADING
3. CONSTRUCTION OF PLEADINGS

4. PLAINT: PARTICULARS O
Particulars to be contained in plai

(a) the name of the court in whi
(b) the name, descriptiona

allowed or relinquished; and
(i) a statement of the value of the.s

5. ADMISSION, RETUR
6. WRITTEN STATEME
WRITTEN STATEMENT (o
Written statement.

The defendant shall, within thirty days from the date of service of summons on him, present a written
statement of his defence.

Provided that where the defendant fails to file the written statement within the said period of thirty
days, he shall be allowed to file the same on such other day, as may be specified by the Court, for
reasons to be recorded in writing, but which shall not be later than ninety days from the date of
service of summons.]

7. SET OFF AND COUNTER CLAIM: DISTINCTION

Q. 5 What do you understand by Set Off. Distinguish between Legal and Equitable set off.

A set-off is a kind of counter-claim that operates as a defence to a claim. The doctrine of Set Off allows
the defendant to put his own claim against the plaintiff before the court under certain
circumstances.Technically, a set off can be defined as a discharge of reciprocal objligations to the
extent of the smaller obligation. For example, A files a suit against B claiming 5000/- . B may take a
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defence that A owes 3000/- to B as well. Thus, B is basically asking to set off 3000/- of A's claim and
pay only 2000/-.

In Jayanti Lal vs Abdul Aziz AIR 1956, SC defined Set Off a the extinction of debts of which two persons
are reciprocally debtors to one another by the credits of which they are reciprocally creditors to one

another.

By claiming set off, the defendant is spared from filing a separate suit against the plaintiff. Thus, it
reduces the number of suits before the court.

Provisions of Set off are specified in CPC under Order VIII Rule 6

6. Particulars of set-off to be given in written stateme
(1) Where in a suit for the recovery of money the defe

to set-off against the plaintiff's
m the plaintiff, not exceeding the
es fill the same character as they fill in

1rt @ea ing of the suit, but not afterwards unless

the plaintiff's suit, the defendant may, a
i ent containing the particulars of the debt sought to

permitted by the Court, presents.a wr

be set-off. ’ O

(2) Effect of set-off —The written ‘sta

or residuary legatee. B dies and D takes
. for D: then D sues C for the legacy. C cannot
egacy, for neither C nor D fills the same character with respect
(to \\\w' ent ofRs 1, 000

effects from C. In a su hase<money by C against B, the latter cannot set-off the debt
against the price, for C I
other as representative to\/
(c) A sues B on a bill of exchange. B alleges that A has wrongfully neglected to insure B's goods and is
liable to him in compensation which he claims to set-off. The amount not being ascertained cannot be
set-off.

(d) A sues B on a bill of exchange for Rs. 500. B holds a judgment against A for Rs. 1,000. The two
claims being both definite, pecuniary demands may be set-off.

(e) A sues B for compensation on account of trespass. B holds a promissory note for Rs. 1,000 from A
and claims to set-off that amount against any sum that A may recover in the suit. B may do so, for as
soon as A recovers, both sums are definite pecuniary demands.

(f) A and B sue C for Rs. 1,000 C cannot set-off a debt due to him by A alone.

(g) A sues B and C for Rs. 1000. B cannot set-off a debt due to him alone by A.

(h) A owes the partnership firm of B and C Rs. 1,000 B dies, leaving C surviving. A sues C for a debt of
Rs. 1,500 due in his separate character. C may set-off the debt of Rs. 1,000.
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Essential Conditions for Set Off -

1. The suit must be of recovery of money. Example - A sues B for 20,000/-. B cannot set off the
claim for damages for breach of contract for specific performance.

2. The sum of money must be ascertained. See Illustration c, d, e.

3. The sum claimed must be legally recoverable. For example, winnings in a wager cannot be
claimed in a set off.

4, The sum claimed must be recoverable by all the defendants against the plaintiff if there are
more than one defendants.

5. The sum claimed must be recoverable from all the plaintiffs by the defendant if there are more
than one plaintiffs.

6. In the defendant's claim for set off, both the parties must fill ame character as they fill in

the plaintiff's suit. See illustrations a, b, h.

Equitable Set off
The provisions of Rule 6 given above are for
exhaustive. This means that a set off is still possi

ever, these provisions are not
ations even when some of the above

h@l be able to set
todile another suit

damaged goods. In a suit by a was
off the price of the clothes lost b
would be unfair. A set off in s i

Legal Set Off (\\ Elﬁ}u\@ble Set Off
Sum must be ascertalned / /\\N\ Sﬁ}u}eed not be ascertained.

Claim need not originate from t e Sam
] 8 @ Clalm must origination from the same transaction.
transaction.

Legal set off can be clalme lght by
the defendant and the court is bound to
adjudicate upon the claim.

Equitable set off cannot be claimed as
a right but by court's discretion.

Court fee must be paid on set off

No court fee is required.
amount.

The amount may be time barred. However,
if the defendant's claim

is time barred, he can claim only as much
amount as is given in the plaintiff's claim.

The amount must not be time barred.

6A. Counter-claim by defendant -

(1) A defendant in a suit may, in addition to his right of pleading a set-off under rule 6, set up, by way
of counter-claim against the claim of the plaintiff, any right or claim in respect of a cause of action
accruing to the defendant against the plaintiff either before or after the filing of the suit but before the
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defendant has delivered his defence or before the time limited for delivering his defence has expired
whether such counter-claim is in the nature of a claim for damages or not :

Provided that such counter-claim shall not exceed the pecuniary limits of the jurisdiction of the Court.
(2) Such counter-claim shall have the same effect as a cross-suit so as to enable the Court to pronounce
a final judgment in the same suit, both on the original claim and on the counter-claim.

(3) The plaintiff shall be at liberty to file a written statement in answer to the counter-claim of the
defendant within such period as may be fixed by the Court.

(4) The counter-claim shall be treated as a plaint and governed by the rules applicable to plaints.

6B. Counter-claim to be stated - Where any defendant seeks to rely u
right of counter-claim, he shall, in his written statement, state specifi
counter-claim.

any ground as supporting a
that he does so by way of

6C. Exclusion of counter-claim - Where a defendant se
that the claim thereby raised ought not to be di

claim and the plaintiff contends
y~way of counter-claim but in an
s.are settled in relation to the counter-

ION OF DOCUMENTS %@
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9. INTERROGATORIES
10. PRIVILEGED DO
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UNIT-111 APPEARANCE, EXAMINATION, TRIAL AND SUIT IN PARTICULAR CASES
1. APPEARANCE
2. EX-PARTE PROCEDURE
3. SUMMARY AND ATTENDANCE OF WITNESSES
4. TRIAL
5. ADJOURNMENTS
6. INTERIM ORDERS: COMMISSION. ARREST OR ATTACHMENT BEFORE JUDGMENT,
INJUNCTION AND APPOINTMENT OF RECEIVER.
7. INTERESTS OR COSTS
8. EXECUTION - CONCEPT GENERAL PRINCIPLES

9. POWER FOR EXECUTION OF DECREES
10. PROCEDURE FOR EXECUTION (SECTION 52-54)
11. ENFORCEMENT, ARREST AND DETECTION (SS 55-56

12. ATTACHMENT (SS 65-64)

13. SALE (SS 65-97)

14. DELIVERY OF PROPERTY
15. STAY OF EXECUTION
SUITS IN PARTICULAR CASES -

&

Q. 4 State the procedure for instit

attained his majority within the
3) where the suit relates to any of the

be taken off the file
behalf of a minor without a next friend, the defendant
ith costs to be paid by the pleader or other person by

[2A. Security to be furnished by next friend when so ordered

(1) Where a suit has been instituted on behalf of the minor by his next friend, the Court may, at any
stage of the suit, either of its own motion or on the application of any defendant, and for reasons to be
recorded, order the next friend to give security for the payment of all costs incurred or likely to be
incurred by the defendant.

(2) Where such a suit is instituted by an indigent person, the security shall include the court-fees
payable to the Government.

(3) The provisions of rule 2 of Order XXV shall, so far as may be, apply to a suit where the Court makes
an order under this rule directing security to be furnished.]

3. Guardian for the suit to be appointed by Court for minor defendant

(1) Where the defendant is a minor the Court, on being satisfied of the fact of his minority, shall
appoint a proper person to be guardian for the suit for such minor.

(2) An order for the appointment of a guardian for the suit may be obtained upon application in the
name and on behalf of the monor or by the plaintiff.
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(3) Such application shall be supported by an affidavit verifying the fact that the proposed guardian
has no interest in the matters in controversy in the suit adverse to that of the minor and that he is a fit
person to be so appointed.

(4) Order shall be made on any application under this rule except upon notice to any guardian of the
minor appointed or declared by an authority competent in that behalf, or, where there is no such
guardian, [upon notice to the father or where there is no father or mother, to other natural guardian],
of the minor, or, where there is [no father, mother or other natural guardian], to the person in whose
care the minor is, and after hearing any objection which may be urged on behalf of any person served
with notice under this sub-rule.

[(4A) The Court may, in any case, if it thinks fit, issue notice under sub-
[(5) A person appointed under sub-rule (1) to be guardian for the for a minor shall, unless his
appointment is terminated by retirement, removal or dea ye) as such throughout all
proceedings arising out of the suit including proceedings in ar ella Revisional Court and any
proceedings in the execution of a decree.

1le (4) to the minor also.]

[3A. Decree against minor not to be set aside unlessp li as-beén caused to his interests

(1) No decree passed against a minor shall be sét asid ly-on the ground that the next friend or
guardian for the suit of the minor had an in ubject-matter of the suit adverse to that of
the minor, but the fact that by r I g ~guardian for the

suit, prejudice has been cause
decree.

(2) Nothing in this rule shal
reason of the mlscond c

der any law by
dian for the suit

dor be appointed guardian for th

m]@sy ma

(2) Where a minor has a guardian appo 1 0) declared by competent authorlty, no person other than
e.minor or be appointed his guardian for the suit unless

the Court considers, for reasons to b I, that it is for the minor’s welfare that another person
be permitted to act or'p ecase may be

(3) No person shall withg [in writing] be appointed guardian for the suit

(4) Where there is no othe n fit and willing to act as guardian for the suit, the Court may appoint

the performance of his duties as such guardian shall be borne either by the parties or by any one or
more of the parties to the suit, or out of any fund in Court in which the minor is interested [or out of
the property of the minor], and may give directions for the repayment or allowance of such costs as
justice and the circumstances of the case may require.

5. Representation of minor by next friend or guardian for the suit-

(1) Every application to the Court on behalf of a minor, other than an application under rule 10, sub-
rule (2), shall be made by his next friend or by his guardian for the suit.

(2) Every order made in a suit or on any application, before the Court in or by which a minor is in any
way concerned or affected, without such minor being represented by a next friend or guardian for the
suit, as the case may be, may be discharged, and, where the pleader of the party at whose instance
such order was obtained knew, or might reasonably have known, the fact of such minority, with costs
to be paid by such pleader.

6. Receipt by next friend or guardian for the suit of property under decree for minor-
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(1) A next friend or guardian for the suit shall not, without the leave of the Court, receive any money or
other movable property on behalf of a minor either-

(a) by way of compromise before decree or order, or

(b) under a decree or order in favour of the minor.
(2) Where the next friend or guardian for the suit has not been appointed or declared by competent
authority to be guardian of the property of the minor, or, having been so appointed or declared, is
under any disability known to the Court to receive the money or other movable property, the Court
shall, if it grants him leave to receive the property, require such security and give such directions as
will, in its opinion, sufficiently protect the property from waste. and ensure its proper application:
[Provided that the Court may, for reasons to be recorded, dispense h such security while granting
leave to the next friend or guardian for the suit to receive money o @e movable property under a
decree or order where such next friend or guardian-

(a) is the manager of a Hindu undivided family and
business of the family; or

(b) is the parent of the minor]

(1) No next friend or guardian for the suit g
the proceedings, enter into any e
suit in which he acts as next frie

friend or the guardian for

pleader, by the certifica ise proposed is,

ext friend shall not retire without first procuring a fit
for the costs already incurred.

d and also that he has no interest adverse to that of the

showing the fitness o ' @roo
minor.

9. Removal of next friend-
(1) Where the interest of the next friend of a minor is adverse to that of the minor or where he is so
connected with a defendant whose interest is adverse to that of the minor as to make it unlikely that
the minor's interest will be properly protected by him, or where he does not do his duty, or during the
pendency of the suit, ceases to reside within 7[India], or for any other sufficient cause, application may
be made on behalf of the minor or by a defendant for his removal; and the Court, if satisfied of the
sufficiency of the cause assigned, may order the next friend to be removed accordingly, and make such
other order as to costs as it thinks fit.

(2) Where the next friend is not a guardian appointed or declared by an authority competent in this
behalf, and an application is made by a guardian so appointed or declared, who desires to be himself
appointed in the place of the next friend, the Court shall remove the next friend unless it considers, for
reasons to be recorded by it, that the guardian ought not to be appointed the next friend of the minor,
and shall thereupon appoint the applicant to be next friend in his place upon such terms as to the costs
already incurred in the suit as it thinks fit.
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10. Stay of proceedings on removal, etc., of next friend-
(1) On the retirement, removal or death of the next friend of a minor, further proceedings shall be
stayed until the appointment of a next friend in his place

(2) Where the pleader of such minor omits, within a reasonable time, to take steps to get a new friend
appointed, any person interested in the minor or in the matter in issue may apply to the Court for the
appointment of one, and the Court may appoint such person as it thinks fit.

11. Retirement, removal or death of guardian for the suit-

(1) Where the guardian for the suit desire to retire or does not do his duty, or where other sufficient
ground is made to appear, the Court may permit such guardian to retire or may remove him, and may
make such order as to costs as it thinks fit.

(2) Where the guardian for the suit retires, dies or is removed by thé
suit, the court shall appoint a new guardian in his place.

12. Course to be followed by minor plaintiff or applicat 0

during the pendency of the

(3) The title of the suit or application sha
"A.B., late a minor, by C. D, hi@ 0
(4) Where he elects to abandon
apply for an order to dis g
defendant or opposite pa

shall be paid by such pe
(4) Where the applica
defendant.

S. A ng ,,-‘ y party to the suit, the Court may direct him to be made a

14. Unreasonable or improper suit-

(1) A minor on attaining majority may, if a sole plaintiff, apply that a suit instituted in his name by his
next friend be dismissed on the ground that it was unreasonable or improper.

(2) Notice of the application shall be served on all the parties concerned; and the Court, upon being
satisfied of such unreasonableness or impropriety, may grant the application and order the next friend
to pay the costs of all parties in respect of the application and of anything done in the suit, or make
such other order as it thinks fit.

[15. Rules 1 to 14 (except rule 2A) to apply to persons of unsound mind-

Rules 1 to 14 (except rule 2A) shall, so far as may be, apply to persons adjudged, before or during the
pendency of the suit, to be of unsound mind and shall also apply to persons who, though not so
adjudged, are found by the Court on enquiry to be incapable, by reason of any mental infirmity, of
protecting their interest when suing or being sued.]

[16. Savings-
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(1) Nothing contained in this Order shall apply to the Ruler of a foreign State suing or being sued in the
name of his State, or being sued by the direction of the Central Government in the name of an agent or
in any other name.

(2) Nothing contained in this Order shall be construed as affecting or in any way derogating from the
provisions of any local law for the time being in force, relating to suits by or against minors or by or
against lunatics or other persons of unsound mind.

Ram Chandra vs Ram Singh AIR 1968 - SC held that a decree passed against a minor or a lunatic
without appointment of a guardian is a nullity and is void and not merely voidable.

1. BY OR AGAINST GOVERNMENT (SS 79-82).
Order 27 and Section 79-82.

ORDER XXVII: SUITS BY OR AGAINST THE GOVERNME
OFFICIAL CAPACITY

1. Suits by or against Government
In any suit by or against [the Government], the pla

2. Persons authorised to act for Goveram
Persons belng ex officio or oth@'s 3

and description
[the appropriate

ent] to answer to the plaint, shall allow a reasonable time
vernment through the proper channel, and for the issue

may extend the time at its discre the time so extended shall not exceed two months in the
aggregate].
[5A. Government to be joine a party in a suit against a public officer

Where a suit is instituted aga
alleged to have been done by him in his official capacity, the Government shall be joined as a party to
the suit.

5B. Duty of Court in suits against the Government or a public officer to assist in arriving at a
settlement.

(1) In every suit or proceeding to which the Government, or a public officer acting in his official
capacity, is a party, it shall be the duty of the Court to make, in the first instance, every endeavour,
where it is possible to do so consistently with the nature and circumstances of the case, to assist the
parties in arriving at a settlement in respect of the subject-matter of the suit.

(2) If, in any such suit or proceeding, at any stage, it appears to the Court that there is a reasonable
possibility of a settlement between the parties, the Court may adjourn the proceeding for such period
as it thinks fit, to enable attempts to be made to effect such a settlement.

(3) The power conferred under sub-rule (2) is in addition to any other power of the Court to adjourn
proceedings.]

6. Attendance of person able to answer questions relating to suit against Government
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The Court may also, in any case in which the [Government pleader] is not accompanied by any person
on the part of [the Government] who may be able to answer any material questions relating to the
suit, direct the attendance of such a parson.
7. Extension of time to enable public officer to make reference to Government

(1) Where the defended is a public officer and, on receiving the summons, considers it proper to
make a reference to the Government before answering the plaint, he may apply to the Court to grant
such extension of the time fixed in the summons as may be necessary to enable him to make such
reference and to receive orders thereon through the proper channel.

(2) Upon such application the Court shall extend the time for so long as appears to it to be necessary.
8. Procedure in suits against public officer

(1) Where the Government undertakes the defence of a suit againgt ;@u ic officer, the [Government
pleader], upon being furnished with authority to appear an ver the plaint, shall apply to the
Court, and upon such application the Court shall cause a i
register of civil suits.

(2) Where no application under sub-rule (1) is made

A

vernment pleader] on or before the
er, the case shall proceed as in a suit
between private parties :

Provided that the defendant shall no
than in execution of a decree.
[8A. No security to be requiredf

achiment, otherwise

such other pleader as_ the Sta
purposes of this Orde

2.BY ALIENS AND BY O
3. PUBLIC NUISANCE (SS. )
4. SUITS BY OR AGAINST FIRM
5. MORTGAGE

6. INTERPLEADER SUITS

FOREIGN RULES OR AMBASSADORS (SS 83-87-A)

Q. Interpleader Suit -

Section 88 and Order 35

Interpleader suit : An interpleader suit is a suit in which the real dispute is between the defendants
only and the defendants interplead, that is plead against each other (instead of pleading against the
plaintiff as in an ordinary suit).

[llustration: P is in possession of jewel box, wherein he claims no interest himself, and is ready and
willing to hand it over to the rightful owner. The box is claimed by A and B. P may file an interpleader
suit against A and B.

Where goods in the possession of a railway company are claimed by two persons adversely to each
other, and the company claims no interest in these goods (other than a lien thereon for wharfage,
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demurrage and freight) it may institute an interpleader suit under this section: Bombay and Borada
Rly. C.V. Sesson (1984) 18 Bom. 231.

Section 88:Where interpleader suit may be instituted: Where two or more persons claim adversely to
one another the same debts, sum of money or other property, movable or immovable, from another
person, who claims no interest therein other than for charges or costs and who is ready to pay or
deliver it to the rightful claimant such other person may institute a suit of interpleader against all the
claimants for the purpose of obtaining a decision as to the person to whom the payment or delivery
shall be made and of obtaining indemnity for himself: Provided that where any suit is pending in
which the rights of all parties can properly be decided, no such suit of interpleader shall be instituted.
Scope and applicability of the Section: Where X is under liability for any debt, sum of money or other
property claimed adversely by A or B or more, and X de51res prote t1@ against, a wrong payment or

delivery he can file a suit under this section. The only way, i i he can protect himself, is
by filing, such a suit, otherwise claimant. It is necessary that th ility to someone must be admitted
and there must be no collusion and no interest in the other than for charges or costs. A
suit under this section is called an interpleader sui 3 e plaintiff is really not interested in the
matter but only the defendants interplead as (to(their\claims. In fact, each of the defendants so
interpleading is virtually in the position of a‘plaintif hisclaim will be governed by the rules of the

Limitation Act.

A person is ent p i i f su ans er than property
exempt e j suit) to enable him to pay the
fee presc téd by him, or (2) where no such

exempt from ‘atta 3 ubject-matter of the suit. (Order XXXIII,

Rule 1, Expl

Any property which is acquired by a pérson\after the presentation of his application for permission to
sue as an indigent person, and b hevdecision of the application, shall be taken into account in
considering the question whe ot therapplicant is an indigent person. (Order XXXIII, Rule 1

Expln. II).
Where the plaintiff sues
shall be determined with
Rule 1, Expln. III).

The benefit of Order XXXIII, C.RC. is conferred on persons without ‘sufficient means’ and not without
any means at all. Pauperism is not a pre-requisite for the leave. What is contemplated is not possession
of property but sufficient means. Capacity to raise money and not actual possession of property alone
is what the court has to look into.

Possession of sufficient means refers to possession of sufficient realisable property which will enable
the plaintiff to pay the court-fee. Possession of hard cash sufficient enough to pay the court-fee is not a
pre-requisite to make one a person of sufficient means within the meaning of the rule. A person
entitled to sufficient property may nevertheless be not possessed of sufficient means to pay court-fee.
Even one who is entitled to or possessed of property cannot be for that reason alone held to be having
sufficient means. What is intended and provided is that justice shall not be denied to a person for the
reason that he is not having sufficient means to pay court-fee.

What is intended is not capacity to raise funds by means whatsoever by begging, borrowing or stealing
or by any other hook or crook, but by normal, and available lawful means. It is not an essentiality that
one should deprive himself of the sole means of livelihood or alienate all his assets and seek justice in

e@e ative capacity, the question whether he is an indigent person
c€ to the means possessed by him in such capacity. (Order XXXIII,

arep
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penury. This itself is the object of exclusion of property exempt from attachment in execution of a
decree and the subject-matter of the suit from “sufficient means”.

Assessment or “sufficient means” should not be at the expense of right to live with dignity guaranteed
under the Constitution. Capacity to raise funds could only cover all forms of realisable assets which a
person could in the normal circumstances convert into cash and utilise for the litigation without
detriment to his normal existence.

A debt that has yet to be realised or an asset which is not within the immediate reach of the plaintiff to
be converted into cash for payment of court-fee cannot be taken into account in calculating sufficient
means. The approach must be practical and in a way to promote the cause of justice and at the same
time cautious enough to plug mala fide avoidance of immediate pay of court fee. The words used
are ‘possessed of sufficient means’ which mean that what was not
be taken into account.

Every inquiry into the question whether or not a person i

question. (Order XXXIII, Rule 1A).
The word ‘means’ certainly covers all rea

It cannot be equated with
asset. The right to enjoy

application may be presented by an authorised agent, who
s to \the application: provided that where there are more
plaintiffs than one, it i the“application is presented by one of the plaintiffs. The
applicant or his agent\ma amirnted by the court regarding the merits of the claim and the

Possession of a house, po pof some land and possibility of getting compensation do present a
rosy picture. However, they\become illusory when the compensation is yet to be received, when the
petitioner has no other shelter to house his family, when the petitioner has five members to support
including himself with wages of Rs. 410/- per month as an employee in a petrol pump.

The above considerations persuaded the court to reject the findings of the trial court and to permit the
petitioner to sue as an indigent person. In the event of the petitioner receiving the compensation due
to him in respect of one-third area of 4 acres 12 guntas of land acquired by the Government, there is
always a residual liability to pay the court fee and the right to recover as far as the State is concerned.
The petitioner was permitted to sue as an indigent person.

Possession of ‘sufficient means’ as indicated in cl. (a) of Explanation I of Rule 1 is not possession of
property but of sufficient means and the court has to enquire into the capacity to raise money and not
actual possession. The possession of ‘sufficient means’ refers to the possession of sufficient realisable
property which will enable the plaintiff to pay the court-fee on the plaint.

The expression ‘possession of sufficient means’ refers to capacity to raise money and not the actual
possession of property. Where the property of the party is hypothecated to a bank to secure principal

35




Yenaissance

Law College
Class -LL.B (HONS.) V SEM. Subject - Civil Procedure Code

and interest, and the party is not in a position to convert the property into cash, he cannot be held to
be a person possessing sufficient means to pay the court-fee.

The word ‘means’ is intended to cover and include all forms of realisable assets which can be
converted into cash, and as such can be used for financing the litigation. A debt which is due from a
third person cannot be said to be ‘means’ of which the applicant is possessed, and the words ‘is not
possessed of must mean that the applicant has no actual control over it.

‘Possessed of sufficient means’ mean actual control over a thing and capacity to reduce it into his
possession without having recourse to law. Where the petitioner is possessed of some property which
is not cash, the test to decide whether he is a pauper is not whether in the abstract he has the power of
raising money, but whether in the concrete circumstances of the case he can succeed in raising
anything substantial by exercising that power.

The application to sue as indigent person should not be rejected

erely on the ground that
ssion in the application, the
application may be returned for rectification. The rule is
applicant.

contained in the several paragr
treated as a part of the applicati
Rejection of application:
The court shall reject an app

2 and 3, i.e,, full
d by the proper

XXXIII, Rule 5).

This rule is intended to be exhaustive.

An application to sue as an indigent person is a composite document consisting of an unstamped plaint
and an application for permission to sue in forma pauperis. If the application for permission to sue in
forma pauperis is rejected, the plaint still remains and the court may, in its discretion, allow the
petitioner to pay the court fee and in such a case the suit shall be deemed to have been instituted on
the date of presentation of the application. After rejection of the leave, the court should consider
whether the petitioner plaintiff should be given time for payment of court fee and pass appropriate
orders.

Procedure:

When the court sees no reason to reject the application on any of the grounds stated above, it shall fix
a day after notice to the opposite party and the Government pleader for receiving such evidence as the

36




Yenaissance

Law College
Class -LL.B (HONS.) V SEM. Subject - Civil Procedure Code

applicant may adduce in proof of his pauperism, and for hearing any evidence which may be adduced
in disproof thereof.

The court examines the witnesses produced by either party and the applicant or his agent makes a full
record of their evidence and hears arguments and after such hearing may allow or refuse to allow the
applicant to sue as an indigent person. Where the application is granted it is numbered and registered
and deemed the plaint in the suit. The suit then proceeds in the ordinary manner except that the
plaintiff is not liable to pay any court-fee, other than fee payable for service of process. (Order XXXIII,
Rules 6-8).

The High Court was labouring under a mistake when it said that the enquiry into the question whether
the respondent was an indigent person was exclusively a matter-between him and the State
Government and that the appellant was not interested in establishi g(t/ha the respondent was not an
indigent person.

Order XXXIII, Rule 6 provides that if the court does not re 'ec
shall fix a day of Wthh at least 10 days’ notice shall be gi

€ application under Rule 5, the court

any evidence in disproof thereof.

Under Order XXXIII, Rule 9, it is open to the he application of the defendant to dispauper the
plaintiff on the grounds specified.therein;.one he e i h-that he ought not
to continue to sue as an indigen

right for the
at the applicant-
ing in which the

Immunity from litigation unless t

applicant is an indigent person
avail himself of all the normal

A suit by an indigent pe
instituted on the date of & sentation of application for permission to sue in forma pauperis as
required by Rules 2 and 3‘of Order XXXIII, C.P.C. When permission to sue as an indigent person is
granted by the court under Order XXXIII, Rule 7, the petition or application must be regarded as a
plaint filed on the day when the application was presented to the court.
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UNIT-IV APPEALS, REVIEW, REFERENCE AND REVISION
1. APPEALS FROM DECREE AND ORDER GENERAL PROVISIONS RELATING TO APPEAL
Q. 6 On what grounds does a second appeal lie?

Section 100. Second appeal—

(1) Save as otherwise expressly provided in the body of this Code or by any other law for the time
being in force, an appeal shall lie to the High Court from every decree passed in appeal by any Court
subordinate to the High Court, if the High Court is satisfied that the case involves a substantial
question of law.
(2) An appeal may lie under this section from an appellate decree pa ex parte.
(3) In an appeal under this section, the memorandum of appeals i
question of law involved in the appeal.
(4) Where the High Court is satisfied that a substantia tion o is involved in any case, it shall
formulate that question.

the appeal, be allowed to argue that the case’dog nt@v e’such question :
Provided that nothing in this su A S be ed to take away or abridge-the power of the
Court to hear, for reasons to b ed appeal on any other substantial L@tl

volves such question.

Section 103 - Power of Hig t to determine issues of fact— In any second appeal, the High Court
may, if the evidence on the'record is sufficient, determine any issue necessary for the disposal of the
appeal,—

(a) which has not been determined by the lower Appellate Court or both by the Court of first instance
and the lower Appellate Court, or

(b) which has been wrongly determined by such Court or Courts reason of a decision on such question
of law as is referred to in section 100.

Substantial question of law -

The expression substantial question of law has not been defined anywhere in the code. However, SC
interpreted it in the case of Sir Chuni Lal Mehta & Sons Ltd vs Century Spg & Mfg Co Ltd (AIR 1962 SC
1314) as follows -

"The proper test for determining whether a question of law raised in the case is substantial would, in
our opinion, be whether it is of general public importance or whether it directly and substantially
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affects the rights of the parties and if so whether it is either an open question in the sense that it is not
finally settled by this Court or by the Privy Council or by the Federal Court or is not free from difficulty
or call for discussion of alternative views. If the question is settled by the highest court or the general
principles to be applied in determining the question are well settled and there is a mere question of
applying those principles or that the plea raised is palpably absurd the question would not be a
substantial question of law."

To be "substantial” a question of law must be debatable, not previously settled by law of the land or a
binding precedent, and must have a material bearing on the decision of the case, if answered either
way, insofar as the rights of the parties before it are concerned. To he-a question of law "involving in
the case" there must be first a foundation for it laid in the

pleadings and the question should emerge from the sustainable fin
facts and it must be necessary to decide that question of law f
An entirely new point raised for the first time before the
case unless it goes to the root of the matter. It will, the

e need for striking a judicious balance
stages and impelling neeessity of avoiding

between the indispensable obligation
prolongation in the life of any li@

etermination of which is necessa fisposal of the case, and is of opinion that
i 3 noperative but has not been so declared by
ate or by the Supreme Court, the Court shall state a case
and refer the same for the opinion of the High Court.
eans any Regulation of the Bengal, Bombay or Madras
al Clauses Act, 1897, (10 of 1897) or in the General Clauses
Act of a State.]
114. Review
Subject as aforesaid, any person’considering himself aggrieved-
(a) by a decree or order from which an appeal is allowed by this Code, but from which no appeal has
been preferred.
(b) by a decree or order from which no appeal is allowed by this Court, or
(c) by a decision on a reference from a Court of Small Causes, may apply for a review of judgment to
the Court which passed the decree or made the order, and the Court may make such order thereon as
it thinks fit.
115. Revision
[(1)] The High Court may call for the record of any case which has been decided by any Court
subordinate to such High Court and in which no appeal lies thereto, and if such subordinate Court
appears -
(a) to have exercised a jurisdiction not vested in it by law, or
(b) to have failed to exercise a jurisdiction so vested, or
(c) to have acted in the exercise of its jurisdiction illegally or with material irregularity,
the High Court may make such order in the case as it thinks fit:
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[Provided that the High Court shall not, under this section, vary or reverse any order made, or any
order deciding an issue, in the course of a suit or other proceeding, except where -
(a) the order, if it had been made in favour of the party applying for revision, would have finally
disposed of the suit or other proceeding, or
(b) the order, if allowed to stand, would occasion a failure of justice or cause irreparable injury to
the party against whom it was made.]
[(2) The High Court shall not, under this section, vary or reverse any decree or order against which an
appeal lies either to the High Court or to any Court subordinate thereto.
Explanation.- In this section, the expression "any case which has been decided" includes any order
made, or any order deciding an issue in the course of a suit or other proceeding.]

2. TRANSFER OF CASES

3. RESTITUTION

4. CAVEAT

148A. Right to lodge a caveat.

1 made, in a suit or proceedings instituted,
a right to appear before the Court on the
espect thereof.
egtion (1), the person by whom tl*@caeat has been
all serve a notice of the caveat by«fegistered post,

or about to be instituted, in a Court, any peérso a@nn
hearing of such application may lodge 2
(2) Where a caveat has been lo

lodged (hereinafter referred to a

under sub-section (1).
(3) Where after a cavea
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UNIT-V LIMITATION

1. THE CONCEPT- THE LAW ASSISTS THE VIGILANT AND NOT THOSE WHO SLEEP OVER THE
RIGHTS.

2. OBJECT OF THE LAW OF LIMITATION

Q.1 Explain - Limitations bars remedy but does not extinguish the right.

Extracts from the judgment in the case of Bombay Dyeing and Mfg Co. Ltd. v. State of Bombay AIR 1958
SC 328:

Section 27 of the Limitation Act provides that when the period limited to a person for instituting a suit
for possession of any property has expired, his right to such p O@rt is extinguished. And the
authorities have held-and rightly, that when the property is incapaple of possession, as for example, a
debt, the section has no application, and lapse of time doe i

Under Section 25(3) of the Contract Act, a barred debt C deration for a fresh promise to pay
the amount. When a debtor makes a payment withou y direction as to how it is to be appropriated,

is entitled to recover the debt from the
debtor. And when a creditor haél'

way of security for a loan, he can enforce the lien
for obtaining satisfaction of the d

ol an action thereon would betime-barred

as distinguished from a statute
o the substance of a right, but

against, the remedy an ’ ge the debt or extinguish or impair the right, obligation or
cause of action. '
The position then is that underthe law a debt subsists notwithstanding that its recovery is barred by
limitation.

The modes in which an obligation under a contract becomes discharged are well defined, and the bar
of limitation is not one of them. The following passages in Anson's Law of Contract, 19th edition, page
383, are directly in point:

'At Common Law, lapse of time does not affect contractual rights. Such a right is of a permanent and
indestructible character, unless either from the nature of the contract, or from its terms, it be limited
in point of duration. But though the right possesses this permanent character, the remedies arising
from its violation are withdrawn after a certain lapse of time; interest reipublicae ut si finis litium. The
remedies are barred, though the right is not extinguished.”
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"And if the law requires that a debtor should get a discharge before he can be compelled to pay, that
requirement is not satisfied if he is merely told that in the normal course he is not likely to be exposed
to action by the creditor."

The Bombay High Court in the case of ].K. Chemicals Ltd. v. CIT [1966] 62 ITR 34, again considered the
question. The assessee-company, which kept its accounts on the mercantile system, debited the
accounts as and when it incurred any liability on account of wages, salary or bonus due to its
employees even though the amounts were not disbursed in cash to the employees, and obtained
deduction of the amounts so debited in the respective years in computing its total income. Certain
portion of the wages, salary and bonus, so debited, was in fact not drawn by the employees. On June
30, 1957, a sum of Rs. 5,929 which had remained undrawn but a@)en allowed to be deducted
during the accounting years 1945 to 1953 was credited to the profit.and

The Bombay High Court held that, in order
10(2A), there must be a remission or cessa

rual of the liability and thaf tk e@b s had become
genieral law does not constitute‘cessationsof the trading

tion, 10(2A) was not,
e adcounting year in

4. EXTE ND-SUSPENSION OF LIMITAT
SE FOR NOT FILING THE PROCEED

6. ILLNESS.
7. MISTAKEN LEGAL ADVISE.
8. MISTAKEN VIEW OF LAW.

10. IMPRISONMENT
11. DEFECTIVE VAKAL AM
12. LEGAL LIABILITIES

13. ACKNOWLEDGEMENT- NTIAL REQUISITES

14. CONTINUING TORT AND CONTINUING BREACH OF CONTRACT

15. FOREIGN RULE OF LIMITATION : CONTRACT ENTERED INTO UNDER A FOREIGN LAW

LIMITATION ACT

Q. 2 Explain Legal Disability under Limitation Act, 1963. Who can get the benefit of legal disability?
How legal disability effects on the period of limitation?

Statutes of limitations are designed to aid defendants. A plaintiff, however, can prevent the dismissal
of his action for untimeliness by seeking to toll the statute. When the statute is tolled, the running of
the time period is suspended until some event specified by law takes place. Tolling provisions benefit a
plaintiff by extending the time period in which he is permitted to bring suit.

Various events or circumstances will toll a statute of limitations. It is tolled when one of the parties is
under a legal disability—the lack of legal capacity to do an act—at the time the cause of action accrues.
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A child or a person with a mental illness is regarded as being incapable of initiating a legal action on
her own behalf. Therefore, the time limit will be tolled until some fixed time after the disability has
been removed. For example, once a child reaches the age of majority, the counting of time will be
resumed. A personal disability that postpones the operation of the statute against an individual may be
asserted only by that individual. If a party is under more than one disability, the statute of limitations
does not begin to run until all the disabilities are removed. Once the statute begins to run, it will not be
suspended by the subsequent disability of any of the parties unless specified by statute.

Mere ignorance of the existence of a cause of action generally does not toll the statute of limitations,
particularly when the facts could have been learned by inquiry or dil' gence. In cases where a cause of

ntil the action is, or could
ilence or failure to disclose

have been, discovered through the exercise of due diligence.
the existence of a cause of action does not toll the statute
from the jurisdiction does not suspend the running o
provides.

imitations, unless the statute so

a}@)e tolfed by either an unconditional promise to

The statute of limitations for a debt or oblig
¢ [he time limitation on brmgmg atawsuit to enforce

pay the debt or an acknowledgement
payment of the debt is suspe@
Acknowledgment has arrived. Up

Section 6 - Legal disabjhi

is ability has ceased, he is affected by another dlsablllty, he
cation within the same perlod after both disabilities have

(4) Where the legal representative referred to in sub-section (3) is, at the date of the death of the
person whom he represents, affected by any such disability, the rules contained in sub-sections (1)
and (2) shall apply. (5) Where a person under disability dies after the disability ceases but within the
period allowed to him under this section, his legal representative may institute the suit or make the
application within the same period after the death, as would otherwise have been available to that
person had he not died.

Explanation.-For the purposes of this section, 'minor’' includes a child in the womb.
Q. 3 Can a court grant extension of the period of limitation? If so, in what circumstances and in what
class of proceeding.

A Court may grant extension of period of limitation in the following classes of proceedings and no
others:
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(1) Appeals, (2) applications other than applications under Order 21, Civil Procedure Code relating to
execution.

For obtaining an extension under section 5 the appellant or the applicant must satisfy the Court that
he had sufficient cause for not preferring the appeal or making the application within the prescribed
period.

What is a sufficient cause” has no where been defined in the Limitation Act except that the Explanation
indicates what shall be the sufficient cause in the case of an appellant, or who was misled by any order,
practice or judgment of the High Court in ascertaining or computing the prescribed period. But it has
been held that sufficient cause must mean a cause which was beyond the control of the party invoking
the aid of Section 5.

A cause for delay which by due care and attention a party could ha e@zo'
cause. However the expression ‘sufficient’ cause’ should receivealipera

ded cannot be a suffi—cient

appellant or applicant.
The extension of time cannot be obtained for filinga

eed §ix months.
ould be made in respect of these appeals and

whereas in appeal and applications, it does r
Therefore it is necessary that some
applications, to provide for circﬁ} t
within the short period of time all

conditions for a valid
Effect of fraud o i

appeal against the party can be 3
submitting non-genuine docume

period of limitation is pres by this Act-
(a) The suit or application is based upon the fraud of the defendant or respondent or his agent; or

(b) The knowledge of the right or title on which a suit or application is founded is concealed by the
fraud of any such person as aforesaid; or

(c) The suit or application is for relief from the consequences of a mistake; or

(d) Where any document necessary to establish the right of the plaintiff or applicant has been
fraudulently concealed from him;

The period of limitation shall not begin to run until the plaintiff or applicant has discovered the fraud
or the mistake or could, with reasonable diligence, has discovered it, or in the case of concealed
document, until the plaintiff or the applicant first had the means of producing the concealed document
or compelling its production:

Provided that nothing in this section shall enable any suit to be instituted or application to be made to
recover or enforce any charge against or set aside any transaction affecting, any property which-
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(i) In the case of fraud, has been purchased for valuable consideration by a person who was not a
party to the fraud and did not at the time of the purchase know, or have reason to believe, that any
fraud had been committed, or

(ii) In the case of mistake, has been purchased for valuable consideration subsequently to the
transaction in which the mistake was made, by a person who did not know, or have reason to believe,
that the mistake had been made, or

(iii) In the case of a concealed document, has been purchased for valuable consideration by a person
who was not a party to the concealment and, did not at the time of p ase know, or have reason to
believe, that the document had been concealed.

(2) Where a judgment-debtor has, by fraud or force, pre e execution of a decree or order
within the period of limitation, the court may, on the 2 f the judgment-creditor made after
the expiry of the said period extend the period for exe

Provided that such application is made wit ' ai the date of the discovery of the fraud or
the cessation of force, as the casglay he

ity is claimed,

obtained in writing duly sig
veri ted from date of

against whom such propert
before the expiration o imi

imitation, a fresh period ef limitati

property or rig
writing signed by the party against
whom he derived his title or liabi

h property or right is claimed, or by any person through
period of limitation shall be computed from the time

: ject to the provisions of the Indian Evidence Act,1872 ( 1 of 1872),
not be received.

time when it was signed;"\b
oral evidence of its contents

Explanation - For the purposes of this section, -

(a) An acknowledgment may be sufficient though it omits to specify the exact nature of the property
or right, or avers that the time for payment, delivery, performance or enjoyment has not yet come or is
accompanied by refusal to pay, deliver, perform or permit to enjoy, or is coupled with a claim to set-
off, or is addressed to a person other than a person entitled to the property or night;

(b) The word "signed" means signed either personally or by an agent duly authorized in this behalf;
and

(c) An application for the execution of a decree or order shall not be deemed to be an application in
respect of any property or right.
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As held in Subbarsadya vs Narashimha, AIR 1936 It is not necessary that an acknowledgment within
Section 18 must contain a promise pay or should amount to a promise to pay.

skok skok sk sk sk sk sk skook sk sk sk skokeskoske sk sk sk skosk sk sk sk skoskeskosk sk sksk sk skeskosk sk skok skoskeskosk sk sk skeskoskskosk sk sk skok sk ok

46




