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COMPANY LAW

Corporate Personality |
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It’s Nature:-

Corporate personality is a creation of law. Legal personality of ation is recognized both in

English and Indian Law A corporation is an artificial person € ing indaw capacity to have rights
nce to different kinds of

things which the law selects for persomflcatlon The i
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2) Secondly, there must be
3) Thirdly, the corporation is

bers. It has the
eto an end with

nglish law requires that these estates or funds,
incorporated under the existing law. The law does not
believe in personification of
which administer the estate or

KINDS OF
CORPORATIONS

Corporations are of two Kinds, namely, (1) Corporation Aggregate, and (2) Corporation Sole.

Corporation Aggregate
A corporation aggregate is an association of human beings united for the purpose of forwarding

their certain interests, Limited companies are the best example of a corporation aggregate. Such a
company is formed by a number of persons who as shareholders of the company contribute or
promise to contribute to the capital of the company for furtherance of a common object. Their liability
is limited to the extent of their share-holding in the company. A limited company is thus formed by the
personification of the shareholders. The property of the company is not that of the shareholders but its
own property and its assets and liabilities are different from that of its members. The share-holders
have a right to receive dividends from the profits of the company but not the property of the company.
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For certain purposes, company has an independent existence from those of its members. It is for this
reason that the company may become insolvent but its members may still be rich and wealthy.
Conversely, the insolvency of the members does not adversely affect the company and it may continue
to have a flourishing business. The death of members does not finish the existence of the company.
Gower cites a unique example of this and writes that in the General Meeting of a company all the
members died due to a bomb-explosion but it did not affect the existence of the company and it
continued functioning as before.

The facts of the case were that one Saloman was carrying the business of boot and shoe
manufacturing. He incorporated a company named “Saloman & Co. Ltd.” with seven subscribes
consisting of himself, his wife, four sons and one daughter. The company took over the personal

general trade depression. There were various unsecure

not be treated as a secured creditor of the company-in ) debenture held by him, as he was
the managing director of one-man company, w s not different from Saloman and the cloak of
the company was a mere sham and fraud.

registered, though there b
ing all the functions of an i 3 ~ompany. The
y , and though, it
, and the same
law the agent of

the same rights.” As Gray xightly pointed out, “If a corporation sole exists, an occupant of an office can
generally acquire property for the benefit of his successors as well as himself, he can generally recover
for injury inflicted on property pertaining to the office while such property was in the hands of his
predecessor and he can sometimes enter into a contract which will bind and endure to the advantage
of his successors.”

Generally, corporation sole are the holders of a public office which are recognized by law as
corporation. The chief characteristic of a corporation sole is its “continuous entity endowed with a
capacity for endless duration”.

A corporation sole is an illustration of double capacity. For instance, the King of England exercises
the function of the Crown and in his capacity as the constitutional had, he can confer rights and duties
upon himself as an individual. The natural person may thus owe a duty to himself as a legal
person. Same is the position of the President of India. As regards the British Crown, it is generally
said, “The kind is dead, long live the king.” This proverb indicates the double capacity of the Crown as
a corporation sole, the first part refers to the Crown as a natural person i.e., individual, while the latter
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part expresses his position as a legal personality. In simple words, it means that even after the death of
the kind, his legal capacity as a Crown remains in existence as a corporation sole.

The object of corporation sole is similar to that of corporation aggregate. In it a single person
holding a public office holds the office in a series of succession, meaning thereby that with his death,
his property, right and liabilities etc., do not extinguish but they are vested in the person who succeeds
him. Thus on the death of a corporation sole, his natural personality is destroyed but legal personality
continues to be represented by the successive person. In consequence, the death of a corporation sole
does not adversely affect the interests of the public in general.

Position of Corporate personality in India

4

The concept of corporate personality is well recognize
coparcenary is an illustration on the point. In the cop

Capacity i.e. - As a natural pers e est of the family and as a legal pror@ae is the karta of
the family. The reserve bank of India-has-a corporate existence because jtis an ineorporated body

having an independent existence, on Public comm. and Hindu \Fa
:Z\SS g these cannot hold prgperti s@t ¢
A

recognized as a legal pe
{:\ .
—
(1) Incorporation greatly simplifies legal procedure, énab persons to sue a single incorporated
body ratherthan numerous individuals corparation, on its part, can also sue as a single legal

entity.

(2) The death or withdrawal o er’or members does not disturb the existence of an
and go but the corporation continues perpetually forever.

beyond it.

(4) An incorporated body being a legal entity, can freely dispose of its property in its own name. Its
property is clearly distinguishable from that of the shareholder’s property.

(5) Incorporation helps the growth of commerce and industries. Even small investors have an
opportunity to invest their income in the capital of the corporate body. In this way incorporation
enables the petty investors to contribute to the development of national economy.

Disadvantages of incorporation

There are, certain disadvantages an inconveniences with incorporated bodies, some of
these disadvantages are-

(1) Incorporation of a company involves a number of legal formalities and the consequent expenses
that go with it. The affairs and working of a company have to be conducted strictly in accordance with
the applicable legal provisions, non-compliance of which entails penal consequence. Various returns
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and documents are required to be filed with the Registrar of companies. Certain books and registers
are compulsorily required to be maintained. Approvals and sanctions of the company law Board, the
Central Government, the court, the Registrar of companies or other appropriate authority, as the case
may be, are required to be obtained for certain corporate activities. Meetings of the directors or
shareholders are to be held and conducted in accordance with the provisions of the Act.

Other forms of business organizations are comparatively free from legal compulsions and
formalities.
(2) Another disadvantage of incorporation is loss of privacy. Various returns, resolutions and
documents required to be filed with the Registrar of companies. The office of the Registrar
of companies is a public office. Any member of the publiccan, on _payment of prescribed fees,
inspect any of the documents filed by a public company with the R
case of private companies the same exposure is there but in a pestri

partnership or proprietary business. This is particula
too large. The company functions through the rep

(4) The companies Act provides elaborate &
is more expensive and time@ >
organization.

(5) Any company and in particula

as, it cannot act againstpubh @5:9

Jurists have expressed conflictingyviews regarding the exact nature of corporate personality. These
views find expression@gh e@n theories of corporate personality.

Theories of Corporate Personality ‘

Fiction Theory Realist theory

Bracketnenry <> Concessions theory

Purpose theory

1 Fiction Theory-This theory is expounded mainly by Savigny, Salmond, Coke, Blackstone and
Holland. According to this theory, a corporation is clothed with a legal personality. The personality of
a corporation is different from that of its members. Savigny regarded corporation as an exclusive
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creation of law having no existence apart from its individual members who form the corporate group
and whose acts by fiction, are attributed to the corporate entity. As a result of this, change in the
membership does not affect the existence of corporation or its unity. Savigny further pointed out that
there is double fiction in case of a corporation. By one fiction, the corporation is given a legal entity, by
another it is clothed with the will of an individual. Thus fictitious personality of a corporation has also
a will of its own which is different from that of its members.

Gray justifies fiction theory on the ground that the main object of incorporation is to protect the
interests of persons having common objectives. Like fictitious personality, the will of the corporation
is also an imaginary creation of law.

2. Realist Theory-The founder of Realist theory was the noted Ger @j ist Johannes Althusius and
its main propounder was Gierke who believed that every collg : up-has a real mind, a real will

ence of a corporation is real and not

sical reality. Gray, however, denies the

0 q@te own words, “to get rid of the fiction of an
eral will is to derive out one fieti

Lhring. According to this t j i€ ity i i he working of the
corporate bodies. Only e d a bracket is put

themselves into

©

poration as a legal person has\great impo

from the creation of law. It is fo

view point put-forth b ion Notable among them are Savigny, Salmond and Dicey. This
i i uch as it emphasizes on the discretionary power of the

State in the manner of recognizing the/eorporate personality of the corporation.

5. Purpose Theory. - The maineéxponent of this theory was the noted German jurist Brinz, E.I. Bekker,
Aloys and Demilius also supported this theory. The theory is founded on the view that corporations
are treated as ‘persons’ for certain specific purposes. The assumption that only living persons can be
the subject-matter of rights and duties would have deprived imposition of rights and duties on
corporations which are non-living entities. It therefore, became necessary to attribute ‘personality’ to
corporation for the purpose of being capable of having rights and duties.

Introduction-
Company form of business is considered to be the best form among all other forms.

th
Corporate form of organization is the greatest invention of the 19 century, of course next after the
wheel. It has brought fourth such a radical change in the business world which perhaps, without it
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could never have imagined. It has got a very long history. After independence the present act of 1956
was enacted by the central govt.

The corporate structure has assumed further significance in the present days of globalization,
as a vehicle of economic growth and development throughout the world.

This is a form of business organization capable of mobilizing larger amount of capital with the
provisions for limited liability and efficient and specialized management to organize and run the
modern large scale business, the answer was a joint stock company.

The companies act is a self-contained act and it contains all the provisions regarding regulating
and managing the affairs of a registered company.

Meaning and Definitions: -Literally, the word “company” means 2 group of persons associated for
some common object such as business, charity, research etc.

association which is an artificial person cy
succession and a common seal.
A company is a form o iness ani a 13 rge>no of investors
36 e off€arning profit

Features of compan
[ ]

business with a
Independent corp
shareholders.

Other features
» Limited Liability ( either by share or guarantee)

» It can own property, separate from its members. The property is vested with the company, as
it is a body corporate.

» The income of the members are different from the income of the company ( Income received
by the members as dividends cannot be same as that of the company)
Perpetual succession: Death of the members is not the death of the company until it is wound
up
As it is a legal entity or a juristic person or artificial person it can sue and be sued

The company enjoys rights and liabilities which are not as that of the members of the company
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Characteristics or Essential features of a company
1. Incorporated association . Limited Liability
Artificial legal person . Transferability of shares
Separate legal entity . Separate property
Perpetual succession . Capacity to sue
Common seal

An Incorporated Association: - A company has to be incorporated or registered under the

prevalent Companies Act. Registration creates a company and it is compulsory for all

associations or partnership having members more than 10 in-banking and 20 in any other

trading activity.

An Artificial person Created by Law: -A Company is acrea aw and is sometimes called

an artificial person. It does not take birth like natural { 3 mes into existence through

law. But a company enjoys all the rights of a na e has right to enter into contracts

and own property. It can sue and be sued ini ame-It is a artificial person so it cannot

i ed or married.

Sepate Legal Entity: -A Company }i icial\pefson and has a legal entity quite distinct

from its members. Bei arate e it bears its own mane and acts under a

corporate name. It has ;&

members. Its members ar QWHET S ' i multane as it has a
any even if he

pital. The shareholde%{o@g its . cmpany and so
%{) r its shareholders was

o Qe rican case- “ People’s Pleasure Park

The facts of the case are: - Thé Article contained a prohibition that title to land should never
pass to a coloured person and sold to a corporation all the members of which were

was valid.”

The Indian courts 0 upheld the independent and separate legal entity of a company.
The Calcutta High courtrecognized this principle even much earlier than the decision given in
Saloman & Co. Ltd. Case.

The facts of the case decided by the Calcutta High court in 1886 are as follows:-

Certain persons transferred a tea estate to a company and claimed exemptions from ad
valorem duty on the ground that they themselves were the shareholders in the company and
therefore it was nothing but a transfer from them in one to themselves under another name.
The court rejected the plea and observed: “The Company was a separate person, a separate
body altogether from the shareholder and the transfer was as much a conveyance, a transfer of
the property, as if the shareholders had been totally different persons.”

{In Re Kondali Tea Co. Ltd. (1886) ILR 13 Cal. 43.}

Perpetual succession: The life of the company is not related with the life of members. Law
creates the company and dissolves it. The death, insolvency or transfer of shares of members
does not, in any way, affect the existence of a company.
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According to Tennyson: “For men may come, men may go. I go on forever.” i.e. in the case of a
company it may be said that “members may come and go but company goes on forever. “It is a
legal person come into being by law and only law can bring its end, none else.

Common Seal:-On incorporation , a company becomes legal entity with perpetual succession
and a common seal. The common seal of the company is of great impotrtance. It acts as the
official signature of the company. The name of the company must be engraved on the common
seal. A document not bearing the common seal of the company is not authentic and has no legal
importance.

Limited Liability: -It is also an important feature of the company. If anything goes wrong with
the company, the risk of the member is only to the extent of the amount of his shares and
nothing more. He is only responsible to pay the remaining amount on the share when called
upon by the company.

Transferability of shares: - A shareholder can tra

consent of other members. Under AOA, a compat

of the shares but it cannot altogether stop-it-P

any is fixed by its charter (MOA). A company
n it. Its action is therefore,limited.In order to

(@

D
er

ble for albthe shar
o the répresentatives, the Board of
. 3 a . -

individuals who are managing the company.

But if the court feels\that such veil has to been used for any wrongful purpose, the court lifts
the corporate veil and makes the individual liable for such acts which they should not have
done or doing in the name of the company

Circumstances to lift the corporate veil

The corporate veil can be lifted eitherunder the
B Statutory provisions or
B Judicial interpretations

The statutory provisions are provided under the Companies Act, 1956
The other circumstances are decided through judicial interpretations, which are based on facts
of each case as per the decisions of the court.
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Statutory circumstances for lifting the corporate veil

e Reduction in membership- Less than seven in public company and less than two if it is a
private company
Failure to refund application money- After the issue of shares to the public, the company
has to pay back the initial payment to the unsuccessful applicants (SEBI Guidelines- 130 Days),
if they fail to do so, the corporate veil can be lifted.
Mis-description of companies’ name- While signing a contract if the company’s name is not
properly described, then the corporate veil can be lifted.
Misrepresentation in the prospectus- (Derry Vs Peek) In case of misrepresentation, the
promoters, directors and every other person responsible in thismatter can be held liable.
Fraudulent Conduct- In case the company is carried o an intent to defraud the
creditors, then the court may lift the corporate veil.
Holding and subsidiary companies- A subsidiary-has a _disti egal entity from the holding

rwise shown, the court may under the

Circumstances to lift the corporate veil t
e  When the court feels thatt s
and the identity of the compa
in order to avoid the aecti

Other circumstances
e Where a compan ed to avoid welfare legislation- If a company is formed in order to
avoid the benefits to the workers like bonus, or other statutory benefits.
For determining the technical competence of the company- To look into the competency of
the company or the shareholders or promoters.(New Horizon’s Ltd and Another V. Union of
India (1994)

The circumstances under which the courts may lift the corporate veil may broadly be grouped under
the following two heads

A. Under statutory provisions

B. Under judicial interpretations.

A. UNDER STATUTORY PROVISIONS- The veil of corporate personality may be lifted certain cases or
pierced as per express .provisions of the Companies Act, 1956. In other words, the advantage, of
'distinct entity' and limited liability' may not be allowed to be enjoyed in certain circumstances.
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B. UNDER JUDICIAL INTERPRETATIONS- it’s difficult to deal with all the cases in which courts have
lifted or might lift the corporate veil. Some of the cases where the veil of the corporation was lifted by
judicial decisions may be discussed to form an idea as to the kind of circumstances under which the
facade of corporate personality will be removed or the persons behind the corporate entity identified

and penalized, if necessary.

1. Protection of revenue- In Sir Dinshaw Maneckjee Petit, ReAIR the assessee was a millionaire

It did no business, but was

interest and to hand them

ny.- Company being an artificial person cannot

ay become necessary to lift the corporate veil and see

the persons behind a e % are enemies or friends. It is because, though a company enjoys
a distinct entity, its affaixs a ally run by individuals.

3. In case of economic offe n Santanu Ray v. Union of India, it was held that in case of economic

offences a court is entitled to lift the veil of corporate entity and pay regard to the economic realities

behind the legal facade. In this case, it was alleged that the company had violated section 11(a) of the

Central Excises and Salt Act, 1944. the Court held that the veil of the corporate entity could be lifted by
adjudicating authorities so as to determine as to which of the directors was concerned with the
evasion of the excise duty by reason of fraud, concealment or willful mis-statement or suppression of
facts or contravention of the provisions of the Act and the rules made there under.

4. Where company is used to avoid welfare legislation- Where it was found that the sole purpose
for the formation of the new company was to use it as a device to reduce the amount to be paid by way
of bonus to workmen, the Supreme Court upheld the piercing of the veil to look at the real

transaction.- Workmen of Associated Rubber Industry Ltd. v. Associated Rubber Industry Ltd. The

10




/

Yenaissance

Law College
Class -LL.B (HONS.) IV SEM. Subject - Company Law

facts of the referred case are quite interesting and may be noted with advantage. A limited had

purchased shares of B limited by investing a sum of Rs. 4, 50, 000. It was getting annual dividends in

respect of these shares and the amount so received was shown in the profit and loss account of the
company year after year. It was taken into account for the purpose of calculating the bonus payable to
workmen of the company. Sometime in the course of the year 1968, the company transferred the
shares of B limited a subsidiary company wholly owned by it. C limited had no other capital except the

shares of B limited transferred to it by the A limited. It had no other-business or source of income

the firm took the plea tha sale had been made by the company and therefore the firm had not
disobeyed the court’s order.

7. For determination of technical competence of the company- The Supreme Court in one of its
recent decision has delivered an interesting and very significant judgment with regard to lifting of
corporate veil.

8. Where company is a mere sham or cloak- InDelhi Development Authority v. Skipper
Construction Company. The Supreme Court held that the fact that the director and members of his
family had created several corporate bodies did not prevent the court from treatment all of them as
one entity belonging to and controlled by the director and his family if it was found that these
corporate bodies were mere cloaks and that the device of incorporation was really a ploy adopted for

committing illegalities and/or to defraud people.

11
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On the Basis of incorporation

e Statutory company.
e Registered company.

Statutory company:

A statutory company is brought into existence under the act passed by the legislature of the
country or state. Powers, responsibilities, liabilities, objects, scope etc. of such a company are
clearly defined under the provisions of the Act which brings it into existence. Usually, such
companies are established to run the enterprises of social or national importance.

Such companies are not to prepare M.0.A. and A.O.A., sincethey are governed by the Act
which has brought them into existence. Their working report(is placed before the parliament
or state legislature concerned.

They are audited by the Auditor Journal and sugh ies~are’made with an objective of
serving the people and not to earn profit.

Registered company: -
[ ]

A registered company
Registrar of companies

peN\a
Z_i@es

n the field of industry and con

companies.
L

Companies limited by Shares the liability of the members of a company is limited by the
i ount which remains unpaid on the shares. In case of

Association limits the"members’ liability. It will be based on the undertaking that has been
given in MOA for their contribution in case of a winding up.

Limited by guarantee having share capital- In such cases, the liability would be based on the
MOA towards the guaranteed amount and the remaining would be from the unpaid sums of the
shares held by the person concerned.

Unlimited Company

There is no limit on the liability of the members. The liability in such cases would extend to the
whole amount of the company’s debts and liabilities.

Here the members cannot be directly sued by the creditors.

When the company is wound up, the official liquidator will call upon the members to discharge
the liability.

The details of the number of members with which the company is registered and the amount
of share capital has to be stated in the Articles of Association (AOA).




/

Yenaissance@©

Law College
Class -LL.B (HONS.) IV SEM. Subject - Company Law

Government Company
e  When 51% of the paid up share capital is held by the government.
e The share can be held by the central government or state government. Partly by central and
partly by two or more governments.
As the legal status of the company does not change by being a government company, there are
no special privileges given to them.

Foreign Company
e A company incorporated outside India, but having a place of business in India.

e If it does not have a place of business in India but only has~agents in India it cannot be
considered to be foreign company.

Multinational company: - A company having business i e than“enecountry or in other words
having its business in many countries is known as multi mpa

Example:- Cipla, pepsi etc.

On the basis of number of me
Private company
Public company

Private Company
A company wh

inviting the public to subscribe n,O0r debentures of the company

It prohibits acceptance of persons other than its members, directors or their
relatives.

If two or more

Exemption and Privileges of a Private company
It can have a minimum of two members.
It can commence business immediately after obtaining certificate of incorporation.
It need not issue prospectus or statement in lieu of prospectus.
[t can have a minimum of 2 directors.
It need not hold statutory meeting or file statutory report with the ROC.

Public Company
e A Public company means a company-

» Which is not a private company

» Which has a minimum paid-up capital of Rs 5 lakh or such higher paid-up capital, as may be
prescribed

» Which is a private company and is a not a subsidiary of a company, which is private
company.
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» It includes- any company which is a public company with a paid up capital of less than 5
lakh, then it has to enhance its paid up capital as per the statutory requirement

Conversion of Company
o The Act provides for conversion of public company into a private company and vice versa
e A private company is converted into a public company either by default or by choice in
compliance with the statutory requirements.
Once the action for conversion takes place then, a petition can be filed with the central
government with the necessary documents for its decision on the.matter of conversion.
On the basis of control:- Holding and subsidiary company.
Holding company: -A company shall be deemed to be the hol any jof another, if  that other
is its subsidiary.

Subsidiary company:A company is said to be subsidia
L
e The other company holds more tha
than half of total voting
It is a subsidiary of such

e validated.  Its illegality will not affect its

tax liability or its chargeability
The certification of incorporati
registration have been

Formation or incorporation of a company: - A Joint stock Company is said to be formed when it is
incorporated or registered under the Companies Act, after completion of the formalities as required
under the Act. Before a company is formed, a lot of preliminary work or works are to be performed.

The formation of a company is a lengthy process.

Steps in formation of a company are as follows
Promotion

Incorporation (Registration)

Capital Subscription

Commencement of Business

Only first two steps are required for the formation of a Private and a Public Ltd. Company not
having any shares.

All the four stages are required to be fulfilled by a public ltd company having a share capital.

15
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Promotion:- It is the first stage in the formation of a company. The term ‘promotion’ refers to the
aggregate of activities designed to bring into being an enterprise to operate a business.

According to Guthmann and Dougall- “ Promotion starts with the conception of the idea from which
the business is to evolve and continues down to the point at which the business is full, ready to begin
operations in a going concern.”

Stages of promotion

Discovery of an idea. (possibility of starting a new business)
Detailed investigation.( commercial feasibility of an idea)
Assembling. (Projecting the fundamental idea, securing all né
Financing the proposition (Deciding about the capital s(?@l

PN

Promoters

may only act as professio o help the promoters on behalf of the company like the solicitor,
chartered accountant etc. and get paid for their services.

The promoters in most of the cases decide as to what is the type of a company to be formed?

In India promoters generally secure the management of the company that is formed and have a
controlling interest in the company’s management.

They cannot make profit at the expense of the company, which they have promoted without the
knowledge and consent of the company. In case they do so, they may be compelled to account for it.
They cannot sell their property to the company at a profit unless all the material facts are disclosed at

the independent board of directors or the shareholders of the company.

If they do so, the company may repudiate the contract of sale or confirm the sale after recovering the
profit made by the promoter.
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Functions of the promoters

To conceive an idea of forming a company and explore its possibilities.

To conduct the necessary negotiation for the development of the business.

To collect the requisite number of persons who can sign the MOA and AOA of the company and
also to act as the first directors of the company.

The decide about the—Name and location of its registered office, the amount and form of its
share capital, the brokers or underwriters for capital issue, if ngys ary, the bankers, auditors
and legal advisers.

To get the MOA and AOA drafted and printed.

To enter into preliminary contracts with the ven iters, etc.

To make arrangements for the preparation efy C iling, advertisement and issue of
capital.

To arrange for the registration of co a kain the certificate of incorporation. To

defray preliminary expenses.
To arrange for the minilﬁ%\@;y
Legal position of a QO
pro moter

cause there is no company
1S that he stands in a fiduciary

Duties of
promoters

To disclose the secret profit.

To disclose all the material facts.

The promoter must make good to the company what he has obtained as a trustee.
Duty to disclose private arrangements.

Duty of promoter against the future allottees.
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Liability to account in profit.

Liability for mis-statement in the prospectus.
Personal liability.

Liability at the time of winding up of the company.

Important steps in Registration of

Application for Availability of Name of company.
Preparation of Memorandum and Articles of asso

Power of Attorney.
Additional Documents Required.
Statutory declaration.

Payment of registration@@e

Promoters have the following liabilities under the
Companies Act, 1956

Liable for any untrue stateme @ prospectus to the person who has subscribed for any
shares or debentures on the faith\ofthe prospectus

The liabilities are:-

a) To set aside the allotm
b) Sued for damages,

¢) Sued for compensation
d) Criminal proceedings

The requirements are as follows
Application for availability of name
Preparation of MOA and AOA
Selection and finalization of MOA and AOA- Its printing, stamping and signing
Preparation of other necessary documents

Filling of the required documents for Registration to obtain certificate of incorporation and
Certificate of commencement of business.
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The company to be registered under the companies act is required to have 2 documents stamped,
registered and filed with the registrar of companies they be MoA and AoA.
* MoA has been defined as - MoA of a company as originally frame or as altered from time
to time in pursuance of any previous company’s law or of this act.
MoA is the main document which contains rules regarding its constitution, objective,
activities and area of operation of the company. This doc nq‘gnt is mainly made out for the
outside world or in other words we can say that Mo? i of a company in which an
outsider can look its image.
It also defines the extent and powers of the €@
It is the charter of the company
[t contains the fundamental condition

blic and private company respectively.
ness, who will have to attest the signature

The objects of

The declaratio

guarantee)

The amount of the authorized share capital, divided into shares of fixed amounts.

The Compulsory Clauses in MOA

%

The Name Clause- it decides on the name of the company based on the capital involved

The Registered Office Clause- where it has registered its head office and other branch office (
The registered office can be changed with the permission of the ROC)

The Object Clause-Main object, ancillary object and the other objects of the company are
clearly specified (Ashbury Railway Carriage Co V. Riche). The applicable doctrine here is the
“Doctrine of Ultra Vires” beyond the powers of the company (opposed to Intra Vires)

19
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The Liability Clause- What is the liability of its members limited by shares or guarantee or
unlimited, there can be alteration in the liability clause

The Capital Clause - The amount of the nominal capital of the company, number of shares in
which it is to be divided... alteration of the capital clause etc.

The Association or Subscription clause- Where the subscribers to the MOA declare that they
respectively agree to take the number of the shares in the capital. It has to have the following:
a) They have to sign in the presence of two witnesses, who attest the signatures,

b) The subscriber to take at least one share.

c) After the name the subscriber has to write the number of shares take

“Doctrine of Ultra Vires” @

of profits, promoting company and
If the company acts bey

MOA, the acts are consid

the action is considered

Articles of Association

The articles of the associatio. are subordinate to the MoA. It is a bundle of rules and regulations made
for the internal management of a company. They help out in carrying out the objects set out in the
memorandum. The functions of articles is to define the duties, rights and powers of board of directors
and the members of the company. It also provides the mode and form in which the affairs of the
company is to be carried on and also the manner in which the internal management of the company is
to be carried out.
A company can either prepare its own article or can adopt table “A of the companies act having a
model AoA.
The following companies must prepare their own articles and filed along with MoA are:
Pvt. Ltd. Co., Companies limited by guarantee and unlimited companies.
e [tisthe company’s bye- laws or rules to govern the management of the company for its
internal affairs and the conduct of its business.
AOA defines the powers of its officers and also establishes a contract between the company
and the members and between the members inter se
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It can be originally framed and altered by the company under previous or existing provisions

of law.

AOA plays a subsidiary part to the MOA

Anything done beyond the AOA will be considered to be irregular and may be ratified by the
shareholders.

The content of the AOA may differ from company to compan

specific provisions

Flexibility is allowed to the persons who form the

requirements of the company law

The AOA will have to be conversant with th are contemporaneous documents to
be read together.

Any ambiguity and uncertainty in one e ay’be removed by reference to the other.

AN >

Contents of the AOA may be as follows '

>

rectors etc.
Dividends and reserves

Calls on shares Account and audit
Transfer and transmission Borrowing powers
Forfeiture of the shares Winding up
Surrender of the's Adoption of the preliminary contracts
General meeting etc.
Alteration of the ca

Doctrine of Constructive notice and Indoor Management

Persons dealing with the company have to satisfy themselves. But need not know the internal
irregularity. Royal British Bank V. Turquand (Turquand Rule) Directors issuing a bond.
The doctrine of Constructive notice can be invoked by the company to operate against the
persons dealing with the company.

The outsider cannot embark, but only can acquaint upon the MOA and AOA. (Official
Liquidator, Manasube &Co Pvt Lid V. Commissioner of Police)
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Exceptions to the Doctrine of Where the outsider cannot claim the relief on the grounds of

«

‘Indoor management”
o Knowledge of irregularity

No knowledge of articles

Negligence

Forgery

Non- Existent authority of the company

Raising of Capital from Public
o The companies can raise money by offering securities for sal

e They can invite the public to buy shares, which is known as p

e For this purpose the company may issue a prospectys, ¢
advertisement or other documents which are is<str€d\\i vit
(&N

Prospectus

Introduction: - After having obtai €
company will have to take steps i

g of Py g d information about the company and an
invitation to the public for subscribing ~ apital and debentures issued is called prospectus.
Definition of prospectus:- According ction 2(36) of the companies Act-“ Prospectus means any

purchase of any shares

Objects of prospectus:

To preserve an authentic d f the terms and allotment on which the public have been 1nv1ted to
buy its shares or debentures:

To secure that the directors of the company accept responsibility of the statement in the prospectus.

It is an invitation issued to the public to purchase or subscribe shares or debentures of the
company.

Every prospectus must be dated. The date of publication and the date of issue must be
specifically stated in the prospectus.

The golden rule of the prospectus is that every detail has to be given in strict and scrupulous
accuracy. The material facts given in the prospectus are presumed to be true. (New Brunswick
and Canada Railway. Land & Co. vs. Muggerridge).

Nature of prospectus: - A document is not prospectus unless it is an invitation to the public to
subscribe for shares in, or debentures of a company.
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Requirement as to prospectus:- Issue of prospectus, in order to be valid, must satisfy the following
requirements:-
e Issued after the incorporation.
Prospectus must be dated.
Prospectus must be registered.
Expert to be unconnected with the formation of the company.
Consent of expert to be obtained.
Terms of the contract not to be varied.
Every application form to be accompanied with a copy of prospectus.
Consequences of applying for shares in fictitious names to'be prominently displayed.
Contents as per schedule II.

Various forms in which the prospectus can be issued.

There can be deemed prospectus
issued by an intermediary called ‘is
‘Information Memoral@m
prospectus.

The liability wil]l be on
of issue
The persons wh ed their names to be theirs in the prospectus to be named as
directors
Promoter
Every person including the person who is an expert and has authorized his name to be issued
with the prospectus
Remedies for misstatements in the prospectus
e Relying on the prospectus if any person buys shares, the person may
e Rescind the contract (only when there is misrepresentation relating to the material facts.
The rescission has to be done within a reasonable time

o (Claim damages- it can be claimed from the directors, promoters or other persons who has

authorized their name to be written during the issue of the prospectus
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Share: Share is defined as “an interest having a money value and made up of diverse rights
specified under the articles of association”.

A share is the interest of a shareholder in a definite portion of the capital.

A share is the interest of a shareholder, measured by a sum of money, for the purpose, of
liability in the first place and of interest in the second.

A share is a personal estate capable of being transferred ir lanner laid down by in the
Articles of the company.

It is incorporeal in nature and it consists merely of-a C ights and obligations.

Every share issued by a company must be nunibere that jone share may be distinguished
from another share.

A certificate of shares issued by a cc& mon seal specified the shares held by

any member.

o’ authorized by its Articles, convert all
overed that stock into fully paid-up shares
of any denomination.
“So every stock is a share Whﬂe hare may not be a stock”.
S S ck s as follows:-
eeting of shareholders.

To make alteration

To close transfer bogks and to inform the shareholders.
To issue stock certificate and prepare register.
Transfer of stock.

Share Capital

Share capital meaning: -
The term capital usually means a particular amount of money with which a business is started.

Capital, in fact, represents the assets with which the undertaking is carried on.
The sum total of nominal value of shares of a company is known its shares capital.
Capital to be stated in the MOA and AoA of the company.
Share capital means the capital raised by the company by issue of shares.

e Ashareis a share in the share capital of the company including the stock.
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e Share gives a right to participate in the profits of the company, or a share in the assets when
the company is going to be wound up.

Other features of a share
e Ashare is not a negotiable instrument, but it is a movable property.

It is also considered to be goods under the Sale of Goods Act, 1930.
The company has to issue the share certificate.
[t is subject to stamp duty.
The ‘Call’ on Shares is a demand made for payment of price of the shares allotted to the
members by the Board of Directors in accordance with the Articles of Association.
The call may be for full amount or part of it.

Issued capital.-- (A part of t
subscription in the f )
Unissued capital.-- (Bala
Subscribed capita

of a company is what the company retains in the
d building, plant, machinery, furniture, etc.)
. Circulating ea
circulated i
bill receivable) cash, bankbalance etc.)

Kinds of shares

Preference shares- It can be further classified as
e Participating preferential shares.
Cumulative preferential shares
Non-Cumulative preferential shares
Redeemable Shares and
Irredeemable Shares
Equity or ordinary shares
Shares at premium (The issue price of the shares is higher than their nominal or face value,
The difference between issue price and face value is called premium.)
Shares at discount (The issue price of the shares is less than their nominal or face value)
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Bonus shares (The issue of bonus shares implies the payment of dividend in the formof
Shares instead of cash.)

Right shares (The shares which are meant for the existing shareholders are known as right
Shares)

Preference share capital is the part of the capital of the company which—
e (arries a preferential right as to payment of dividend at a fixed rate during the life time of the
company.
e (Carries, on the winding up of the company, a preferential right to be repaid the amount of
capital paid up.
Equity share capital with reference to a company, limited by shg eans a company which
Is not preference share capital
After satisfying the rights of preference shareholders, the-eq ateholders shall be entitled to
share in the residual (remaining) amount of distributabte i

Dividends.
Equity share capital of a company may
e  With voting rights,

With differential rights a vid M%l such rules and

S a/voluntary action of the

instrument.

Transmission of shares is by ope
Buy-Back of Securities

The company nia

The listed company has to permission from the SEBI (SERA 1998). Specifically for the private
company etc. the Buy Back Securities Rules1999 will be applicable

Share Certificate and Share Warrant

Share certificate: Meaning and definition-

According to section 84- A share certificate is a certificate issued by the company under its common
seal specifying the share held by any member. It is an evidence, of the title of the allottee or transferee
of shares.

o Share Certificate: The Share Certificate is a document issued by the company and is prima
facie evidence to show that the person named therein is the holder (title) of the specified
number of shares stated therein.

o Share certificate is issued by the company to the (share holder) allottee of shares.
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The company has to issue within 3 months from the date of allotment. In case of default the
allottee may approach the central government.(sec.113)

A certificate may be renewed or a duplicate of a certificate may be issued if such certificate:- is
proved to have been lost or destroyed, or having been defaced or mutilated or torn and the
same is surrendered to the company (sec.84(2) )

Contents o Share Certificate

UV

Name and address of the registered office of the company.
Serial number of the share certificate.
Day and date of issue of the share certificate.
Name and address of the shareholder.
Number of the shares held by the shareholder.
Distinctive numbers of shares.
Class of shares.
Nominal value of each share.
Amount paid on each sh@.
Revenue stamp.
Impression of the comr al o ompany.

ectors and the secreta

presence of atleast two directors and the fgeta of the company. Also, all these persons must sign
the share certificate.
/\<\

Share Warrant
J

arer document issued by the company under the common seal of the
e’bearer is entitled to the shares mentioned therein.
As share warrant is a negotiable instrument, it is transferred by endorsement and by mere
delivery like any other negotiable instrument.
A public company, limited by shares, may if so authorized by its Articles, with the previous
approval of the central Government and in respect of fully paid-up shares, issue a share
warrant under its common seal. A private company cannot issue share warrant. (Section 114).

Conditions for the issue of share warrants:--
e The shares must be fully paid up.
The Articles of the company must authorized to do so.
The company must obtain the permission of the central Government.
The share Warrants must be issued under the common seal of the company.
Only public companies limited by shares can issue share warrants and a private limited
company cannot issue share warrants.
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Contents of share warrants: - Share warrants consists of three parts:
Counterfoil, share warrant and dividend coupon.
e Name of the company.

Address of the registered office of the company.

Serial number of the share warrant.

Number of the share held by the shareholder.

Distinctive number of shares.

Nominal value of each share.

Day and date of issue of the share warrant.

Space for the signature of two directors and the secretary

up can be called as dividends
[t will be distributed a the
The dividends can be dec

Current profits
Reserves
Monies pr id Ne\g id {de companies.
account in the AGM
olders can get the dividends.

PN

Sharehdlder or member

Introduction:- N\’

The term shareholder refers to“a person who holds or owns share in a company while the term
“member” on the other hand, refers to a person whose name appears on the register of members.

For all the purpose of the words shareholder and member are used interchangeably and synonymous
because in normal course a shareholder will also be a member and a member will also be a
shareholder.

However, there are a few exceptional cases where a person may become a member of a company
without, being its shareholder and vice versa.

For example: Unlimited companies or companies limited by guarantee having no share capital will
have only members but no shareholder. On the other hand, the holder of a share warrant is a
shareholder but not a member as his name is removed from the register of members immediately after
the issue of such share warrant. Similarly, a transfers or the legal representative of the deceased
person may be a shareholder but he may not be a member until he gets his name entered in the
register of the members.
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Definition of member: - It is defined in section 41 of the Act as follows:

1. The subscribers of the MOA of a company shall be deemed to have agreed to become members
of the company, and on the registration of the company, shall be entered as members in its
register of members.

Every other person who agrees in writing to become a member of a company and whose name
is entered in its Register of Member of the company.

Methods of acquiring membership of a company-

» By subscribing to the MOA of the company before its registration. (Statutory members)
“Deemed to be members from the date of the incorporation-of the company without any
allotment of shares and without any entry in the register of| memb ers.” He acquires full status
of a member on the registration of the company with a t:

ake qualification shares a d@a
and they are treated as if theyare\subscribers to the

gister'a b ers. (This can be

: ‘% all respect and
~ of tt 1pany he becomes a

When his shares are\validly forfeited by the company.

When he makes a valid surrender of his shares to the company.

When his shares are expropriated.

When his shares are sold by the company under power in its Article to enforce a lien.

When he is holding redeemable preference shares which are being redeemed. When he dies
and his shares are passed on to his legal representative.

When he is declared insolvent and his shares are passed on the Official Receiver.

When ha has been issued share warrant in exchange of fully paid-up shares and Article of the
company do not recognize the holders of share warrants as members.

When the company is being wound up, but he remains liable as contributory and is also
entitled to his share in the surplus assets, if any.
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Introduction:-

Law has not prescribed any qualification to become member of the company. But any person who is
competent to contract as per section 11 of the Indian contract Act, 1872 may become a member of a
company. This is subject to the provisions of the MOA and AOA of the company. Articles of a company
may also provide that certain persons cannot become members of the company.

Minors are not competent to become the members of a company b¢ causean agreement with a minor
is void. (Mohri Bibi vs. Dhamadas Ghosh, (1903) L.L.R, 30 C 9,

In case if a contract of allotment of shares is signed between

company.

Firm-A partnership firm cannot beco

status from the partner. O
The partner of the firm can have th

Company- A Company ma

if he becomes an alien enen

Rights of members
\ 4

Rights of members:- It can be classified into the following three groups:
1. Statutory rights.
2. Rights given by the MOA (Documentary rights)
3. Rights given by the general law, especially that relating to contracts and members corporation
i.e. Legal rights.

“Statutory rights cannot be taken away or modified by any provisions in the MOA or the Articles”,
for example:

30
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Right to transfer shares U/s 82, right to receive share certificate for his shares U/s 113, right of
priority to have shares offered in case of increase of capital U/s 81 and right to receive notice to move
resolution, to vote at meetings, to demand a poll etc.

Individual rights-
> Right to obtain certain documents or copies of the same, they are-
MOA, AOA, Resolution and agreement, share certificate, any trust deed, the register of
members and index numbers and minutes of proceedings of General meeting.
Right to inspect certain books or register, they are-
Register of investments of company not held by it in its own name, Register of members, Index
of members and debenture holders, copies of all Annual re nd minute books of General
meeting.
Right to transfer shares or other interest subject to
Right to priority to have shares offered in case o

meeting, to vote at meeti
Right to apply to centra\%g

Right to apply to the
Right to receive divi

ases may be mentioned in rela ollective rights:
GtoTs to convene an extra i eneral meeting and to hold a meeting

Right to apply to the central ent to investigate the affairs of the company. {sec. 235}.
Right to appoint auditors a 3 remuneration. {sec. 224}.

Liability of members
The liabilities of the members are as follows:

1. Apart from the express agreement, a shareholder/ member is liable to make the payment in
cash of the whole nominal amount of shares held by them.
In case of company limited by guarantee, a member is liable to the extent of his guarantee and
in an unlimited company to an unlimited extent. The amount of shares may not be paid all at
once, but from time to time as and when the company makes calls on the shareholders. All
moneys payable by any member to the company under the Memorandum or articles of the
company shall be a debt due from him to the company. {sec. 36}
Liability in case of reduction of members below 7 in a public company and 2 in a private
company for the payment of whole debts of the company. {sec. 45}.

Register of members Section 150 of the companies Act requires every company to keep a register of
its members. The following particulars are required to be entered in the register:-
1. The name, address and occupation of each member.
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2.

3.
4,

In case of a company having a share capital, the share held by each member and the amount
paid on each share.

The date at which each person was entered in the register as a member.

The date at which any person ceased to be a member.

If default is made in maintaining the register of members, the company and every officer of the
company, who is in default, shall be punishable with a fine which may extend to rupees 500 for
every day during which the default continues. {Sec. 150(2)}.

Section 164 of the companies Act lays down that the register of members or that of debenture holders
is a prima facie evidence of membership

Every company with more than 50 members shall keep an index

The index may be in the form of a card index.

Both these things shall be kept at the registered office

If acts‘are done by the director
be valid

Disqualifications

as a director:

Unsound mind

An undischarged ins

A person who is convicted by the court

Who has applied for being adjudged insolvent

Not paid for the call on shares

Persons who are already directors in maximum number of companies as per the provisions of
the Act or

Any other person who has been disqualified by the court for any other reason

As per the company la e follo i@gprs ns are disqualified from been appointed
t

Appointment of Directors

>

>
>
>

The appointment can sometimes be by based on the proportional representation like minority

shareholders.
There can be alternate directors, additional directors, casual directors.

The third parties can appoint the directors
Other than the shareholders and the first directors,the central government andNCLT may also

appoint directors.
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Duties and Liabilities of the Directors

Fiduciary Duties
e To act honestly and with good faith
e Not to use confidential information of the company for their own purpose
e Duty of Care and to act reasonably while acting for the company

Statutory Duties
e Not to contract with company, where he/she or his relative has an interest in the contract
o where he/she has a interest, they need to inform the board or seek prior approval while
entering into contract, otherwise the contract is voidable
Duty to attend and convene meetings
Duty not to delegate

The Directors liabilities
e The liability of the directors can be either g ¢ al.
. 3 ling or a limited company, otherwise it may
be altered.
e Liability may be for bre

o The directors are person C ing:
a) Ultra vires acts
b) Malafide acts
c) Negligent acts
d) Liability for the of ¢ i
v' '

o ectus

Company Meetings & Proceedings
There is an old proverb that “Two heads are always better than one”

When two or more than two persons comes together to discuss matters of common interest, there is
said to be a meeting.

Generally the purpose of meeting is to consider issues of common interest to its members.

A company meeting may be defined as a concurrence or coming together of at-least a quorum of
members in order to transact either ordinary or special business of the company.

“Meeting is the congregation of several persons in a particular place for the purpose of discussing
some important matter and expressing their opinion on the questions raised”
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A ‘meeting may be defined as any, assembly or coming together of two or more persons for the
transaction of some lawful business of common concern.

Like any other association, a company must also hold meetings for its proper functioning. The
shareholder or members of a company, who are the real owners, must have the opportunity to
collectively discuss the affairs of the company and to exercise their ultimate control over the
management of the company. Similarly, the directors, in whom the management of the company is
vested, must come together periodically to function as a team and take collective decisions regarding
the business policy of the company and to exercise overall supervision over the management. Thus,
the management of a company is really carried on through meetings of shareholders and
directors and the resolutions adopted therein.

According to P.K. Ghosh, “Any gathering, asse
the transaction of some lawful business of

meeting.
The assemb
business.

A previous

The meeting must b€ held at a particular place, date and time.
The meeting must be held as per provisions/ rules of companies Act.

Notice to be given by the secretary after the time and place have been fixed by the
directors
7. Even the shareholders can call a meeting as an extraordinary general meeting (EGM)
8. The NCLT can call an Annual General Meeting (AGM)
Significance of company meeting: --Company meetings are of considerable importance.
Meetings may be of shareholders and directors. The business polices of a company are
discussed and decided at different meetings held according to the rules laid down in the A.O.A.
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Kinds of company meetings

The meetings of a company may be classified into the following categories:--

1. Meetings of the shareholders:--

a. Statutory meeting (To be conducted once in life time by the company Ltd. By shares,
either within one month from the date of commencen of the business or within six
month.

b. Annual general meeting (AGM) :-- The first
the incorporation. There after subsequent=A ] eld by the company every
year within 6 months of the closing of<he fina ear but the interval between any

‘ _u".'

between two AGM’S. It is beinlg o

AOA defines the procedure for calling such
the rights and privileges of the shareholders
of shares into another.

1y ctors of a company exercise most of their powers in a joint
meeting called the meetings o@he Board. In the case of every company, a meeting of the Board of
Directors must be

» Atleast four such meetings shall be held in every year (section 285)
The object of this section is to ensure that the Board meetings are held at reasonably frequent
intervals so that the directors may be in touch with the management of the affairs of the company.

Notice of the meeting:-Notice of every meeting of the Board of Directors must be given in writing to
every director in India and also to a director who is outside India for the time being (section 286).

There is no need to send notice, if the Articles provide for meetings to be held at regular
intervals e.g. monthly, the time and place being fixed. But the practice says a reasonable notice must
be given of the meeting.

The notice should mention the place, time and date of the meeting. The day must be a working day and
time should be during business hours unless agreed otherwise by all the directors.
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Agenda: -It means things to be done or it is a statement of the business to be transacted at a meeting.
It also sets out the order in which the business is to be dealt with. It helps directors to come prepared
for the meeting.

Quorum: -There must be proper quorum for every meeting. The quorum for the Board meeting
should be at least two directors or one third of total strength of the Board of directors, whichever is
more subject to a minimum of two directors.

Directors who are interested in any of the resolution to be passed at the Board meeting shall
not be counted for the purpose of quorum of that resolution.The directors who are not interested
in the resolution shall be the quorum for that item, provided th ber is not less than two
(section 283).

If the meeting could not be held for want of quorum
meeting shall automatically stand adjourned till the

eés of Directors: - The’BOD ma

i \ o them; these committees should consist of ¢
such committees-is to be authorized by the AQA\and s
companies act:

In large companies routine matters lik
committees of the BOD.

Meeting of debenture holders: -Meetings of the debenture holders are held according to the
conditions contained in the debenture trust deed.

These meetings are called from time to time where the interests of debenture holders are involved at
the time of reconstruction, reorganization, amalgamation or winding up of the company.

Debenture trust deed contains all rules and regulations related to conduct of meeting and all things
related to it.
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)

Essentials of a valid meeting

» Proper convening authority. (Directors or Tribunal) The resolution to call a general meeting
must be passed at a Board meeting.

Notice. (A proper notice to every shareholder, auditor and directors of the company at least 21

days before the date of the meeting. Notice to be in writing containing agenda (subject matter)

and the date & time of the meeting.

Quorum. (By quorum we mean the minimum number of the bers who must be present in

a meeting to proceed with the work of meeting as required by théerules.) The main object of
i ay not be acceptable to

Ri

To order and take a poll.

To get disorderly persons removed from the meeting.

To use casting vote.

To exclude any matter from the minutes of the proceedings of the meeting which is
irrelevant, etc.

Duties and responsibilities of the chairman
1. To actin the interest of the company.

To see the regularity of the meeting.

To follow strictly the rules of company law and AOA.

To conduct the business of the meeting according to its agenda.
To preserve peace and order in the meeting.

To act within the jurisdiction of his powers.

To listen to the minority.
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8. To take correct and valid decisions.

9. Correct use of powers of adjournment of the meeting.

10. Bonafide use of the casting vote.

11. To sign the minutes having seen that they are properly and correctly entered in the
minute Book.

» Proxy.( A proxy is an authorized agent of the member for the purpose of voting. The term

proxy is also applied to the instrument by which the appointment to act on his behalf is made
by the member)

The provisions relating to proxies are given in the section 176 0
» Voting and poll. (In order to ascertain the sense of a me

or by poll.

olution. Every

An ordinary resolution is that
shareholders. The resolution

Following are some ma

VVVVVVVVYVYVYVYYY

Approval of statutbo

Approval of directo S

Approval of final accounts.

Declaration of dividends.

Appointment of directors.

Election of directors.

Issue of shares at discount.

Appointment of auditors and their remuneration.
Alteration of share capital.

Change in the rights of shareholders of any class.
Creation of reserve fund.

Conversion of fully paid-up shares into stock.
Sale of the whole or part of the company’s undertaking or business.
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Classification of Meetings

Meetings of shareholders \/

a)
b)
<)
d)
e)
f)

g)
h)

Statutory meeting

Annual General Meeting (AGM)
Extra-ordinary General Meeting
Meeting of Directors

Meeting of Committee of Directors
Class Meeting of different shareholders
Meeting of Creditors

Meeting of Debenture Holders

Shareholders meetings

a) Statutory meetings (which
b) EGM- Convened to transact

eeting of the shareholders- which is(}on ened by the
e kind of shares they hold

shares or division o

Reorganization and arrangement are done when there is only one company is involved
Reconstruction can be effectively done through a compromise or arrangement.

To do so the meeting or the members or the separate class of the shareholders has to be
conducted or in case of winding up the meeting to be called by the liquidator

Even a banking company (sick bank) may be reconstructed or amalgamated by the central
government on the basis of the Reserve Bank’s application for a fixed period of time.

The reconstruction or amalgamation can be done with any other banking institution.

Scheme to be approved

Any kind of scheme to be accepted, it has to get approval from the members or the members
may reject the scheme.

After the scheme is approved by voting, the court has to sanction the scheme or reject, if it is
against the public interest or if it feels that the scheme is not beneficial.

The legal provisions vary based the mode of scheme adopted by the company.
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Modes of Reconstruction or Amalgamation

By sale of undertaking- it can be the whole or part of sale ( the court will decide)

By sale of shares (Maximum number of companies adopt this scheme- In such schemes the
shares are sold and registered in the name of the purchasing company or on its behalf. The
shareholders selling the shares are compensated either by cash or with the shares of the
acquiring company.

Amalgamation can take place even for the sake of Public interest by the central government. In
such cases, it will be notified in the official gazette.

Mergers, Acquisitions and Takeover of companies

Merger connotes union of two or more commercial inte e@s, corporations, undertakings,
bodies or any other entities.

Fusion of two or more corporations by the transf L pro to a single corporation. It is
used as a synonym for amalgamation. Even th distinction between merger and
amalgamation.

The changing of legal entity after merger

In a merger- one of the~co
acquires the assets as w

In acquisition, it is ac
interest in the shar
management o

WINDING P OFA COMPANY

INTRODUCTION:- A company is createc end of a company also takes place only by a

legal procedure. The process for th tion of a company may take any of the following
procedure.

1.

2.
3.

under a sche

The term w/up or liquidation of a company means the end of a company’s affairs and
operations. All the assets of a company are sold and debts are paid out of the proceeds. If there
is any surplus left with the company that is divided among the different members of the

company.
It is the process whereby the life of the company is ended and its property is administered for
the benefit of its creditors and members.

During this process a liquidator is appointed to take control of the company. The liquidator
will be responsible for the assets, debts and final distribution of the surplus to the members.

It is the process for discharge of liabilities and returning the surplus to those who are entitled
for it.

But even a company which is making profit can be wound up is the special feature of winding
up, which is different from that of the process of insolvency.
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According to Pennington, winding up is a process by which the management of a company’s affairs is
taken out of its directors hands, its assets are realized by a liquidator and its debts are paid out of the
proceeds of realization and any balance remaining is returned to its members. At the end of the
winding up, the company will have no assets or liabilities, and will therefore be simply a formal step
for it to be dissolved, that is, for its legal personality as a corporation to be brought to an end.

How can be company be wound up?
e By passing a special resolution
[f there is a default in holding the statutory meeting
Failure to commence the business
If there is reduction in the membership of the minimu ber of members as per the
statutory requirement
If it not able to pay its debts

Modes of winding up
e Compulsory winding up under the sup
Compulsory winding up may happe;
The just and equitable @m
management, etc.
e Voluntary winding up

Dissolution of the company
e  When the company ceases
have been dissolved.

days from the date of theorder of dissolution.

DIFFERENCE BETWEEN WINDING UP AND DISSOLUTION: -- Generally, winding up and dissolution
are used interchangeably. But a company is not dissolved immediately on the commencement of
winding up proceedings. Winding up precedes dissolution. During winding up stage, a liquidator is
appointed who takes control of the company, collects its assets, pays its debts and distributes the
surplus, if any, among the members in accordance with their rights.

Dissolution (section 481) provides that when the affairs of the company have been completely wound
up or for want of assets or other reason, it is not possible to proceed with winding up and the tribunal
considers it just and reasonable, it may order the dissolution of the company.
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MODES OF WINDING UP

The company may be wound up in any of the following ways under section 425(1) of the companies
Act.
1. Compulsory winding up ( under the order of the Tribunal(section 433)
2. Voluntary winding up. This can be(under section 484) :--
(a) Member’s voluntary winding up.(when company is solvent)
(b) Creditor’s voluntary winding up .(when company is-not solvent)

)

Grounds for compulsory winding up:-( According to sec.43 bunal may order winding up on
the following grounds):
1. By special Resolution.
2. e i tory report to the registrar.( By the
registrar or a contributory)
3. Failure to commence business with} 3 i usiness for a whole
year. @
Reduction in number of me

UNDER SEC.439 OF THE C ANIES ACT, THE PETITION FOR THE WINDING UP OF A COMPANY
MAY BE PRESENTED BY ANY OF THE FOLLOWING:--
1. Petition by the company in case of special resolution has been passed in the meeting of the
company.
2. Petition by the creditors in case company is unable to pay its debts and the same is not
time-barred under the limitation act.
petition by the contributors in case of any default by the company in filing any statutory
report or meeting or in case there is deadlock in the mgt. or it does not commence it
business in the prescribed time.( The contributory has to be original allot tee or through
transmission.
Petition by the Registrar in case of any default in conducting statutory meeting / or
sending statutory report, if fails to commence it business, if the numbers fall below
minimum, unable to pay its debts etc.
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5. Petition by any person authorized by central or state Government (if the company’s
business is being conducted to defraud the creditors, members or any other person as per
investigation made by the investigator.

Effect of the winding up order will be as follows:-

1.

2.
3.

The company and the petitioner are bound to file a certified copy of the winding up order with
the Registrar within 30 days of the order.

.The powers of B.0.D. are terminated.

No suit or legal proceeding pending against the company can be proceeded with after the
order of the winding up, Without the permission of the Tribunal.

The official liquidator by virtue of his office will act as th
The winding up order will be executed in such_a
contributories of the company as if such an orde

The tribunal issuing the winding up order shall ]

transferred to the Tribunal which h

VOLUNTARY WINDING UP:- O

Voluntary winding up means wi
interference by the Tribunal
The following are the jec

. (sec. 487)
company, transfer of shares is restricted.

make a declaration of solvency stating clearly that after full enquiry in the matter they are of
the opinion that company is able to pay its debts in full within three years from the
commencement of the winding up.

It must be made within five weeks from the date of passing of resolution for winding up
of a company, and one copy to Registrar must be delivered.

Appointment of liquidator and determination of his remuneration: -- According to
sec.490 of the Act. A meeting of the members is called for the winding up of the company,
liquidator is appointed and his remuneration is also fixed in the same meeting. Very often the
secretary of the company is appointed as liquidator of the company.

Board power to cease on appointment of liquidator (sec.491

According to sec.492 if the office of the liquidator is vacated due to death, resignation or any
other reason than liquidator is appointed in the general meeting according to an agreement
made with the creditors.
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A notice of appointment of liquidator and any change in it must be notified to the Registrar
within 10 days of the same. (sec.493)

As per sec.494 of the Act the liquidator cannot accept shares of the company without the
sanction of a special resolution of the company.

To liquidator must call the every year general meeting of the company and must lay out the
progress of winding up before the members. (sec.496

Final meeting and dissolution: -- The liquidator calls the last meeting of the company when
all the affairs have been completely over. This meeting is called by giving a notice in the official
Gazette and in leading newspapers but the time should not be less than one month. The object

Creditors voluntary winding up:

Such type of winding up takes place whe
declaration of solvency is made in it. Th
follows:- é

meeting of the company.

The liquidator cannot take shares of any company as a consideration for the transfer
without the permission of the Tribunal or the committee of the inspection.(sec. 507)

Final meeting and dissolution: -- when all the affairs of the company are wound up,
liquidator calls the final meeting of the members and creditors. The entire Books of
Accounts are presented there in the meeting. The information must be made by giving an
advertisement in a leading newspaper and in the official Gazette also. Lastly, the liquidator
files the copy of last meeting proceeding with the Registrar and he registers the same in his
records. The company in this way is wound up after three months from the date of
registration.




